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\_. Begun and held at Ottawa, on Tuesday, the 6th day of February, in 
the year of our Lord one thousand nine hundred and forty, within 


and for the Second District of the State of Illinois? 


Present -— The Hon. FRED G. WOLFE, Presiding Justice 
Hon, BLAINE HUFFMAN, Justice 
Hon. FRANKLIN R. DOVE, Justice 
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PRANG INGHANAM, Adm mretrix @ 
the Estate of Ciarles ®. Sry 5 
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WOLP™, Pe Te 
The appellee, Harriet EZ, Levings, fled « claim against the 
Betate of her fathor, ©, ¥. Snuith, in the County Court of Lee 
County, The dlaim was on « note dated March 7, 1925, for the 
principal gum of 75,000.00 with interest to March 7, 1937, amount- 
ing in all to the sum of 012,749+55-« A sopy of the ncte was 
attached to the claim of which one paragraph is as follows: “It 
4s hereby atipulated that this note is not received in satisfaction 
| of the indedtedness for which it is siven, but as collateral se- 
curity to the original indebtedness; and it is agreed that the 
payee does not, by receiving this note, relinquish any rights or 
remedies which he may have on the original debt." ‘Tho last para- 
(raph of the note is what is commonly termed a judement note. 
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The oape was tried before the County Court end the clain 
wae G@isallowed, Tho clainant took an appeal to the Cireuit Court 
and the case was tried befere a fury who rendered a verdict for 
$5,000.00, in favor of the dlaimant. On motion of the defendant, 
@ new trial waa aranted, The gase was again tried before a jury, 
who found the issues in favor of the plaintiff, for 95,000.00. 

The defendant entered a motien for a new trial, for judgment net- 
withstanding the verdict, and in arrest of judesent. All these 
notions were overruled, and Judenent ontered on the verdict in 
favor of the plaintiff for $5,000.00, It is from this judgsent 
that the appeal is prosecuted. 

ii, Robert 4, Bradkony one of the attorneys for the claimant, 
testified thet he had computed the interest on the note in 
question, and at the time of the hearing the total amount due, 
inoluding principal and interest, was 915,016.95. ‘The note was 
then offered in evidence, ‘The abstract shows the following--"tir. 
Saith: We objest to the offering of the endorsements on the note, 
betause there hes been no proof in respeet to thet. I heve no obe 
seotion to the introduetion of the note, but do object to the o- 
dorsenents on the back." After some discussion between the ettorneys, 
the note was then admitted in evidence, and the plaintiff rested 
her dase. 

- The defendant thon introduced some documentary evidence which 
showed that ¢. W, Smbtiy goveral years prier te his death, had been 
adjudged a bankrupt, and had been disoharged as such. He also 
introduced in evidence the probate records of the Last Will and 
Testanent of Charles . Suith, in the County Court of Lee Sounty. 
These records show that the County Court admitted the will to pro- 
bate and ire Te We Slondenin was appointed Executor of the Will, 
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These files also avow that Harrict %, Levinge filed objections to 
cortain proceedings in said probate matter and alleged that Cherles 
WwW, Gaith, for several years, was ingane., This wes all the «vie 
dence offered en behalf of the defendant. 
fhe piaintiff then introduced the evidence of ir. Js Ll, Smith 
of Sholl Lake Wisconsin, who testified that he knew ¢. W. Smith 
-— in his lifetime, and aleo hia daughter, Harriet 3, Levings; that 
he prepared the note in question, snd at the direction of ©. ¥. 
Smithy thet Mr. Suith told him that he was indebted to his dauchter, 
Harriet, in 4& sum in excess of $5,000.00, and that he wanted to 
give her something to show for it; thet he, J+ Le Smith, then 
prepare the note and Mr, Charles %, Smith esimed it, 

Lola Critser testified that she was o sister of Harriet =, 
Lovings, and a daughter of ©, %, Smithy that her father had died 
on the 9th of May 1937; that she had, within a year previous te 
‘her father's death, head a conversation with hin with reference to 
the note of her sister, Harriet, and ner father said that the 
note would have to be paid and thet, "I would pay it as soon as 
i gan and as fest es I oany" that at another time said that he 
intended to pay the note and to pay it as fast es he could, She 
further teatified that her sister, Narriet i, Levings, was thirty- 
eix years old, 

Kiama Powell testified that she had known ©, ‘), Smith since 
19023 that the Suith's took her to rear when she was a little 
girls that she know Harrict Snith Levings and Mrs, Critser; that 
during Mr. Suith's lifetine she heard a conversation between his 
deughter, Harriet X, Levings, and ir, geudth with reference to 
whethor er not he owed money to Mra, Lovings; that the conversation 

happened at the dinner table about two years before he died; that he 
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he 
told Mra, Levings thet if ahe tried to get the 95,000.00 note, 
4t with interest, would olean him out, and she sald, "I would 
not do that,” and he said, “Thon I wlll pay it when I oan as I 
Gane” 

Lola Griteer was resalled as 4 witness ané testified that 
in October 1933, that she reoalled when some pigs were sold and 
delivered by Cy %. Smith, to Marrict Gnith Levings; thet she 
went with her father to take the pigs end delivered them te her 
sister; that at the tine the pigs were delivered, she saw the 
endornaement made on the back cf the note, whieh is *Plaintif’'s 
Exhibit Mo, 1," and whieh reed as follows: ‘Uetober 6, 1933, 
by five pigs, $25.00," ‘That the endorsement was made at the 
tine the pigs were delivered, 

ema Powell was recalled as a witnesu and testified that 
she was at the home of 6, , Smith on the 5th dey of July 1935, 
and was present when Harriet Levings wrote on the back of the 
note in question, "(Plaintiff's Echibit Nos. 1,)" the following: 
"July 5, 1935, cash 210.903" that it. Cy W. Suith wos present at 
that time; that 4, Levinge was down there and was getting ready 
to co home, end her father anve her 910,00 and told her "Just 
put thet on the note,” and she saw Sirs, Levings write the ene 
dorsement on the note, This was o11 the evidence introduced at 
the time of the trial. 

Tt is first insisted that the evidence does not matain the 
verdict, and therefore the court erred in not granting the plain- 
tiff a new trial, The plaintiff's evidenes is not contradicted 
in any manner, and clearly shows that Charles %. Smith acknowl- 
edged that he was indebted to the claimant in the sum in exoess 
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Of 05,000,00; thet he wanted to cive hia daughter something to 
show for it, and at his direction, the note in question was pre~ 
pared, and that he sloned £% and later delivered the note to 
Meoe Levings. It is clao uncontradioted that the two payments 
endorsed on the back of the note were actually paid, and ene 
dorsea there at the time the payments were made. It is also 
uncontradicted that the fethor acknowledged that he owed this 
dobt after he had gone through bankruptey, and that he intended 
to pay it, It te our conclugcion that the evidence fully sustains 
the contention of the clainant,. 

it ia next insleted that the note on Ite face shows that 
4% is outlewod, We cannot acres with this aontention, As above 
stated, the evidense shows thet there were payments made on the 
note before the Stetute of Linkitation applied, anéd therefore the 
note was a valid and existing obligation at the time of the death 
of Charles %. faith, and et the time the seme was flied as « 
Slain against his estate. Wright vn. Stinger 269 App. 224; 
Willett vs, Maxwell 149 Tll. 540. 

2% in inedeted by the appellants that since Charles v,. 
Smith took advantage of the bankrupt law, and was discharged as 
a bankrupt, that the debt wea extinguished, and therefore the 
Qleinent could not resover in this case, The usual ale of law 
ia that when «= person goos through benkruptey, that «11 elaine or 
indebtedness that he liate a8 being claims ageinst his bankrupt 
estate are extinguished by operation of law, Thin, however, does 
not relieve tho bankrupt from the moral obligation of paying his 
just debts. It seers to us that 4% is nothing unusuel for a 
‘father who aves his daughter considerable money, to recognize 
his nora obligation to pay the sare The evidence in this ease 
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be 
shows that charles VY, Smith did reoognize this moral obligation 
to pay thie debt, and stated several times that he would pay 
Harriet whet he owed her when and as soon ag he could, This 
wae a legel resognition of the debt, after he had been dise 
shargod in backruptey, ‘Wright ve, Stinger 269 App. 22435 St. 
John vs. Stephenson 9 T11. 82, Stern va. Smith and Company 
228 Ills 430. 

The appellant urges that the aprelles cucht not to resover 
in this oase bedaure he introdueed in evidenos an affidavit 
whieh wns filed by Mra, Levings in the County Court of Lee County 
concerning her father's will in which she stated thet her father 
was insane and had been ineane for several yeursa; thet this is 
eonclusive sroo?f thet the father wer insane and therefore unable 
to legally transact the business, which she claims he did. If 
this should be taken an any evidence tending to show the insanity 
of Charles “, Suith, the defendant has oversone thet evidenee by 
the exiibite offered by him, and introduced in evidence, namely, 
the Tiles of the probate court relative to the Y111 of Charles 
We Smith, desteaged, ‘The attesting witnesses to the will certify 
at the time thet Charles W, Smith elened the will that he was of 
souhd mind and memory, ond so doubt the probate judge, before 
ismuing letters of administration, found the testator to be of 
sould mind and memory. It seems to ua this ig a matter that is 
not on iague in this case, 

The appellant dose not contend that it 4s the usual rule 
that a pre-~existent debt is a valid consideration for a pronissory 
note, but insists that the claimant oatnet recover apon this nete 
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Te 
from tho retord in this care we tints that there wes a 
valid consideration for the note; that the sane was acknowledced 
by Charles 7, Snith, to be an indebtednems of his after he had 
been discharged in venkruptey, and that he agreed to pay his 
deughter the amount of this notey that the payments endorsed 
om the bask of the note were sctually neald by Cherles “,. Gulth, 
during his lifetime, and the seme was credited upon the note. 
We therefore hold that the Judgement of the trial court is correct 
and the sane is hereby affirmed, 
Affirred, 
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STATE OF ILLINOIS, | 

SECOND DISTRICT js I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this _—____ day of 





_in the year of our Lord one thousand nine 





hundred and thirty- 





Clerk of the Appellate Court 
(13947) 307 
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AT A TERM OF THE APPELLATE COURT, 
Begun and held at Ottawa, on Tuesday, the 6th day of February, in 
the year of our Lord one thousand nine hundred and forty, within 


and for the Second District of the State of Illinois: 


Present -— The Hon. FRED G. WOLFE, Presiding Justice 
Hon. BLAINE HUFFMAN, Justice 
Hon. FRANKLIN R. DOVE, Justic ‘ fh Qo & 
JUSTUS L. JOHNSON, Clerk 


E. J, WELTER, Sheriff 
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BE IT REMEMBERED, that afterwards, to-wit: On 
the Opinion of the Court was filed in the Clerk!s Office of said 


Court, in the words and figures following, viz: 
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WILLIAM V. DURHERY 


va 
: nye. Court, 
Peoria County. 


TOM H, MATUIS, 





WOLPE, Pe Je 

This suit is for damages for injuries received by the plaine 
tiff while riding ae « quest in the automobile of the defendant, 
who drove it off the pavement of a public hishway near South ot. 
Poul, Minnosota, on September 1, 1935, ceusing the ear to over= 
turn, In general terms the complaint charges that the defendant 
operated the autoncbile in a negligent manner; that he viclated 
the Statute of the State of Minnesots governing the speed of 
mutonoblles driven en ite public hichways, The defendant amended 
his anewor denying the charges of the complaint by alleging, in 
substance, that the plaintiff, having brousht hie suit in a court 
of Tllinois, is bound to prove that the defendant was guilty of 
wilful end wanton misconduct in driving hia car at the tino of 
the accident. (Seetion 58—Moteor Vehicle Law.) On motion of the 
plaintiff, the amendment was stricken, No issue was made on the 
neossaity of tho proof showines wilful and wanton misoondust by 
the defendant, There is nothing in the record indieating that the 
testimony was reteived for any reason other than as tending to 
prove, or disprove the charges ef negligence in the complaint. 
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Re 
Unless there is merit to the argument of the plaintiff in support 
of his objection te instruction number one, given for the defen- 
dant; the trial was alone the line, thet if the jury should find, 
from the evidende, that the defendant was guilty of eny charge of 
negligence, and the pleintiff free of contributory negligence, 
thei» verdict should be for the plaintiff. 

Instruction number 1, la as follows: “In submitting this 
@ase to you for consideration, the jury mist not regard such act 
of the Court in so submitting such case te you for your considera- 
tion and determination, as any indication as to which way the Court 
thinks this case should be desided, The submission of this case 
by the Court to the Jury showld not be considered by you as any 
indiention on the part of the Court as to what your verdist should 
be. The Gowrt expresses neo opinion as to what the verdist of the 
jury should be. It is your duty in this ease to decide the sane 
upon the evidence produced upon the trial and under the lew as it 
now exists in this atete, and is defined to you by the instructions 
given toe you by the Court, and this you should de without any ree 
garda to your own personal ideas as to what the law oucht to be. 
The instructions read ta you by the Court oust be accepted by the 
jury as the law governing this sase, and it is your duty to read 
these instructions before you arrive at a verdict," 

It is argued that the instruction mislegd and confused the 
jury and created the impression in the minds of the jurors that 
the provision of our Motor Vehicle Law requiring proof by the 
plaintiff of wilful and wanton miseonduet by the defendant was 
applicable to the case, To be eonvincing, this argument must 
assume that the Jurors knew the provision and that {t was in force; 
that the jury disregarded instructions informing them that the law 
applicable to the evidence, was stated in the instructions; and, 
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also, that the court failed, from negleot or lack of knowledge, 
to instruct on the correet rule of law to be applied to the evi-~- 
denes under the issues made and gonfined by the pleadings. 

Plaintiff offered, and there was civen on his behalf, one 
instruction, waiech is on the question of damages, Tor the de- 
fondant 22 instructions wore given, and, except nwsber 1, they 
are similar to instructions civen in « suit where the issue is, 
whether the defendant me in the exereise of ordinary care, No 
instruction we given that the plaintiff was required to prove 
the defendant eulity of wilful misocndust,. ‘The fury found the 
defendant not guilty, A motion for a new trial, on the ground 
that the jury was confused and misleyd by instruction number 1, 
was denied. 

Parte of instruction number one, are as follows: "It is 
your duty in thiz case to decidGe the same upon the evidense pro= 
@used upon the trial, and under the lew as it now exists in this 
State, and ie defined te you by the inatrustions given to you by 
the Sourt." “The instructions read to you by the Court must be 
accepted by the jury as the lew governing this case.” 

‘Instruction number 5, states that before the plaintiff may 
recover he mst prove, "That the defendant was guilty of neglie 
gently operating the automobile wich he is alleged to have been 
operating at the time and place in question.” Instrustion number 
@, is as follows: “Negligence is defined by the law to te the 
emitting te do something that a reasonably prudent person would 
ae under the same or similar elreumstances, or the doin: of soms- 
thing that a reasonably pradent person would not do under the sane 
or like olreustences," instruction number 9, 1a as follows: 
"The term "duo osro and caution," as used in these instructions, 
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moans that degree of care and caution that an ordinary careful 
and prudent rerrmen would have exercised under the same or sinilar 
oirmmetances, a3 discloaed by the evidence in this case," 
It mist be coneeded that under the facts in this ease ine 

struction number one, would be improved by striking thorefron 
the words, “Yow exists in this State, and.* Mowever, we are of 
the opinion that the jurors, acting as reagonable and intelligent 
pergons, understood from all the instructions, that it was euffi-e 
elent proof for a verdict in favor of the plaintiff, if he proved 
negligence on the part of the defendant, as required in the ine 
strustions civen. We are not willing to adopt as convincing, and 
as a ground for reversal of the judement, any asewaption under= 
lying the argument that tho jurers were confused by instruction 
munber 1, and in their confusion, applied a rule of law governing 
the preof not stated in the dustructions, rather than request the 
eourt for further inetructions hat the jury was mislesd by ine 
struction number one, te an aseunption hot warranted, as it finds 
no support when they are considered tocether, From a review of 
the evidence, and the eondust of the trial, we think the judgment 
should be affirmed, 

: Affirmed. 
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_in the year of our Lord one thousand nine 








hundred and thirty- 


Clerk of the Appellate Court 
(13947) E07 


oar e 
erat ve ped 


Abide ath ame) whwllengg A aiid Yo Sid 





41090 









IRWIN H, KELLER, ) 

Plainti INTERLOCUTORY APPEAL 
ve, i“, FROM THE 
CHRISTOPHER L. ANTOR, et a, j ) CIRCUIT COURT oF 

Defendants, / ) 

£ ) COOK COUNTY, 
IDA RUSSELL MACK, a ) 
Defendant-Appellant. ) 


3041.4. 26 


MR, PRESIDING JUSTICE MATCHETT DELIVERED THE OPINION OF THE COURT, 


This ie an appeal by Ida Russell Mack, a defendant, from an 
interlocutory order entered October 24, 1939, appointing H. Hoyt 
Thompson receiver of certain premises in an action brought September 
12, 1939, by plaintiff Irwin i, Keller, to foreelose a trust deed. The 
order was entered upon the showing made by plaintiff in his bill as 
amended, which was verified, also upon the verified petition of the 
plaintiff and after oral evidence had been taken in open court. It 
appears from the bill and from the petition that the truet deed in 
question was executed November 29, 19532, by Christopher L. Anton, a 
bachelor, who being indebted in the sum of $6000,00 on the same day 
delivered hie promissory note for that amount due five years after date 
without interest until maturity. A copy of the note is attached to 
the bill. The Chicago Title and Trust Company was the trustee named 
in the trust deed, which conveyed the real estate and the rents, issues 
and profits thereof, a copy of the deed being attached to the bill of 
complaint. 

The trust deed contained the usual provisions as to the 
rights of the holder of the note in case of default in payment of 
principal, interest or taxes, etc,, and provided that upon such de- 
fault the court might at once, without notice, appoint a receiver upon 
the filing of a bill. The bill prayed for the appointment of such 
receiver pendente lite setting up defaults in these respects and for 
a decree of foreclosure. Apparently, by inadvertence, the bill as 
originally filed failed te allege that plaintiff was the owner of the 
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note and trust deed, and the amendment of October 24 was filed for the 
purpose of curing that defect. The petition for receiver was filed 
Cetober 10, In it plaintiff averred ownership. The provisions of the 
trust deed showed that the property conveyed was a 3-story brick 
building more than fifty years old, situated in a neighborhood in 
which values had greatly depreciated; that the defendants in possession 
had permitted the property to deteriorate; that the porches, stair- 
ways, hallways and apartments had become dilapidated, in need of re- 
pair and dangerous to life; that the heating equipment had been mis- 
used and mishandled and was so broken as to endanger the property 
itself; that the mortgagor had left the jurisdiction of the court, so 
that a deficiency could not be collected from him; that the sale of 
the property at foreclosure would result in a substantial loss; that 
there was due and owing to the County Collector as general real estate 
taxes for the years 1950 to 1959, plus penalties thereon, a total sum 
of between §5000,00 and $3500.00; that the party in possession had 
been collecting the rents and using the income for hie own benefits, 
never paying taxes, interest or principal; that the note was in de- 
fault; that the property was evaluated at {$8000,00, which was entirely 
inadequate for the interest, costs, notes, expenses, ete, 

The petition was duly verified by the plaintiff, was filed, 
and by order of the court defendants were given five days to anaver, 
and the hearing set down for October 20, 1939, The defendants made a 
motion to strike the petition and dismiss the complaint, which was 
afterward withdrawn, Plaintiff was given leave to file the amendment 


inetanter and rule was entered on defendants to file their anewer 


within ten days, The case was continued until October 20, without 
further notice. 

October 24, defendants filed a general appearance, and were 
given twenty days to answer, The order recites that the motion came 
on for hearing upon the complaint and petition; that the trust deed 
conveyed not only the real estate but the rents and issues and pro- 


fite; recited the provisions of the trust deed as to breach and de- 
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fault, and further recites "and it appearing to the court that the 
premises are meager and scant security for the indebtedness secured 
by said trust deed, and that it will be necessary to resort to the 
rents, issues and profits of the property in order to sufficiently 
satisfy the said indebtedness, and it further appearing that notice 
of the application for the appointment of a receiver has been served 
upon the present owner of the premises conveyed by the trust deed 
herein sought to be foreclosed, and upon hearing argument of counsel 
and the court being fully advised in the premises" the court finds 
that the receiver should be appointed to immediately take charge and 
possession, ete, 

This notice of appeal was filed by certain of defendents 
(whether owners of the title does not appear) on November 22, 1939, 
The praecipe for transcript of the record contains directions to 
prepare as a part of the transcript a report of proceedings showing 
the evidence taken. A report of proceedings was presented but was 
not approved by the trial judge, so that the evidence upon which the 
court acted is not preserved for review, 

It 18 urged that the bill as originally filed was defective 
in that it failed to allege plaintiff was the owner of the note and 
trust deed, This technical defect was, however, cured by amendment. 
A question is raised as to the form of the verification of the bill 
and of the amendment, citing Grabowski v. Maeclaskey, 257 I1l. App. 
484, The form of the effidavit has, however, been approved in 
numerous cases, Farrell v. Heiberg, 262 I11. 407; Smiley v. Lavane, 
365 Ill, 66-73; Peterson v. Ashphalt Sales Corp., 255 Ill. App. 592; 


Reliance Bank & Trust Co. v. Dalsey, 263 111, App. 546 and Althausen 
v. Kohn, 222 Ill. App. 324-326, Moreover, the court having heard 


oral evidence upon the motion to appoint the receiver, the form of 
verification of the bill and petition is unimportant. While the bill 
when filed was technically defective in the respect already indicated, 


that defect was cured by amendment filed on the day the order appoint- 
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ing the receiver was entered, The production of the note and trust 


deed would be prima facie evidence of ownership. The undenied facte 





which were made to appear upon the hearing of the motion show an 
abundant justification for the appointment of the receiver in thet the 
owner of the premises had disappeared; that the building was fifty 
years old, was allowed to become in a state of disrepair and taxes 
were unpaid for almost ten years, The objections of the defendants 
are purely technical and without any merit whatsoever. 

The briefs of the appellant contain much seandalous matter, 
including wholly unwarranted accusations as to the prejudice of the 
trial judge. The motion heretofore made to strike appellant's brief 
was denied, Upon full consideration of these briefs and after oral 
argument, we regret to say that we are of the opinion that such an 
order should now be entered. <Aetion at an earlier date would have only 
served to delay the decision of the case with possible injustice to 
the parties, Therefore, in conformity with what we think the best 
practice, the briefs of appellant will be stricken from the files of 
the court and the order of the trial court affirmed. Royal Arcanum v. 
Greene, 2357 U.S. 551-546, 


ORDER AFFIREED, 


O'Connor and MeSurely, JJ,, concur, 
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AT A TIRM OF THe APPHLLATH COURT, 


Begun and held at Ottawa, On Tuesday, the 3rd day of October, 
in the year of our Lord one thousand nine hundred and 
thirty-nine, within and for the Second District of the 


Suate of TLinois: 


Present == The Hon. FRAD C. WOLFH, Presiding Justice 
Hon. BLADE HUFFMAN, Justice 
Hon, FRAUALI R. DOVE, Justice 
JUSTUS Ls JOHMSON, Cherk 
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the Opinion of the Court was filed in the Clerk's Office of 


Said Court, in the words and figures following, viz: 
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IN THE APPELLATE COURT OF ILLINOIS, 
SECOND DISTRICT, 
A. Bs 1939 j 


OCTOBER TERM: 
aa é 


Appellant 







JOSEPH POLLACK, 







APPEAL FROM THE-GIRCUIT 
WSé6 Ke 

THE COUNTY OF DUPAGE, a 

municival corporation, et alk, 


COURT OF DUPAGE COUNTY. 


ee ee ee ee eee ee ee ee meen att 


Appellees. 





HUFFMAN - J. 

This case comes to this court by transfer from the Supreme 
Court. It is a suit by appellant seeking to restrain appellees 
from the enforcement of a zoning ordinance with respect to a 
tract of ground referred to as Lot 5, in Branigar Brothers’ 
Ogden Avenue Farms. The suit was predicated on the ground that 
the ordinance was unconstitutional. The court dismissed the 
complaint for want of equity, and appellant prosecuted this 
appeal to the Supreme Court, on the theory that constitutional 
questions were involved. There was no certificate by the trial 
court that the validity of an ordinance was involved and that in 
its opinion the public interest required an appeal to be taken 
to the Supreme Court. It appears that upon a hearing before the 
Chancellor, the ordinance was admitted in evidence without ob- 
jection and no question presented which required the trial court 
to pass upon any constitutional question. Under such circun- 


stances, the Supreme Court took no jurisdiction of the appeal. 
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On page 202 of the opinion (Pollack v. County of DuPage, 
371 Ill. 199) the court makes the following statement: “Evidence 
upon facts relating to the acquisition of Lot 5 and the use of 
that and other land was introduced and was in conflict. The 
court heard all the evidence and dismissed the complaint for 
want of equity.” The above expression reflects appellant's 
position in this court. 

The ordinance was adopted in December, 1935. It provided 
that it should not be exercised so as to deprive the owner of 
any existing property, in its use or maintenance, for the pur- 
pose to which it was then lawfully devoted. 

Appellant alleged thet he had been in the open, notorious, 
and exclusive possession of Lot 5, as a tenant, for more than 
2 years prior to the date of his acquiring title thereto, and 
during all of said time used the let for the storing and wrecking 
of motor vehicles; that the ordinance was unreasonaBle, arbitrary, 
and oppressive; and contrary to the statute. He further con- 
tended that he had been tenant of the lot from 1933, to the time 
he acquired title thereto, using i& during all this time for 
the above mentioned purpose. However, this question was in sharp 
dispute. The parties who held the title during such time testi- 
fied that appellant was not tenant of the premises with their 
knowledge or consent. He does not claim to have paid rent to 
any one. Six witnesses testified for appellee, who stated that 
they were familiar with the premises, saw the lot frequently, 
and observed no junk or cars thereon untib the spring of 1937. 

John W. Hotehstetter acquired title to the lot in 1924. 
He conducted a refreshment atand thereon for some time. He lost 


the lot in 1932, for failure to pay taxes. He states that during 
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his ovmership thereof, he gave appellant no right or authority 
to occupy the premises. In 1932, Walter F. Fleming acquired 
title to the lot by way of tax deed. He states that during his 
period of ownership, he never took possession of the property, 
nor exercised any rights of ownership over it. In December, 
1936, he was approached by Gordan Moffett with respect to the 
purchase of Lot 5. These negotiations resulted in a quit 
Claim deed from Fleming to Moffett in January, 1937. On March 
1, 1937, Hotchstetter executed a quit claim deed to Moffett, 
and on April 16, 1937, Moffett conveyed the lot to appellant. 
The trial court found by its decree that appellant failed 
to maintain the allegations in his complaint and dismissed 
same for want of equity. We have reviewed the evidence care- 
fully and do not find wherein the court erred in its decree. 
Decree for the defendant must stand unless evidence was pre- 
sented by the plaintiff which would entitle him to the relief 
prayed. Ryan v. Sanford, 133 Ill. 291, 298. We find no 
evidence cf tenancy. The evidence as to pessession and use 
of Lot 5, by appellant, was in sharp dispute, prior to the 
spring of 1937. No evidence appears in support of the allega- 
tion, that the ordinance was unreasonable, arbitrary, and 


oppressive. The decree is therefore affirmed. 


Decree affirmed. 
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STATE OF ILLINOIS, 
SS 
SECOND DISTRICT 


I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 





in the year of our Lord one thousand nine 


hundred and thirty- 


Clerk of the Appellate Court 
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AT A TERM OF THR APPELLATE COURT, 


Begun and held at Ottawa, On Tuesday, the 3rd day of October, 
in the year of our Lord one thousand nine hundred and 


thirty-nine, within and for the Second District of the 
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HUPPMAN - J. 

The Familiy Wet Wash Laundry of Peoria, is a corporation 
engssed in the laundry business, It has an authorized capital 
stock of 300 shares, all of which are outstendins. It appears 
that the stockholders are divided into twe groups, each of which 
is endeavoring to gain control of the corporation. The minority 
eroup is represented by appellants Kett and Sutherland. The 


majority group is represented by appellee Morgan, President of 


the corporation. Both Mr. Sutherlend and Mr. Morgan are attornsys. 


The subject matter of this suit is stock certificate No. 35 for 
50 shares of stock, Appellee Morgan and his associates are the 
owners of 110 shares, and appellant Sutherland and his associates 
are the owners of 140 shares. Thus it is apparent that sertifi- 
Gate No. 35 for 50 shares, which is the subject of this suit, 


carries with it the control of the corporation, 
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William F. Shaneyweyer was @ former President of the corpora- 
tion and was the owner of 50 shares of stock, which is represented 
by certificate No. 35. ‘These shares were represented by certifi- 
cate No. 3 when held by Shanemeyer. It appears from the report of 
the Master that Shanemeyer became financially involved and had his 
stock certificate No. 3 for 50 shares, pledged with the Hergset 
National Bank of Peking Tllinois, as collateral security to a 
note; that Hdward N, Kett, husband of appellant, attempted to 
buy this note from the bank in order to gain possession of th 
pledged stock certificate, and thus secure control of the corpora- 
tion; that appellee Morgan, to protect Shanemeyer, purchaséd the 
note from the bank and subsequently returned it and the stock 
certificate to Shanemeyer. Thereafter, Shanemeyer resigned as 
Bresident, and Morgan sucegeded him. Hdward Kett and certain 
his associates had been in active charge of the laundry while 
Shanemsysr was President, and continued in this capacity after 
Morgan became President. 

In the latter part of 1934, it appears that attempts were 
again made by the minority group to gain control of the company, 
by the taking of certain judgmentgby appeliant Sutherland for 
certain of his clients, and by bill for recoivership, which was 
upon hearing dismissed. Appellant Kett, her husband, and certain 
of their associates, advanced a loan to the corporation, taking 
a chattel mortgage on the plant to secure same. it appears that 
Kett permitted the loan to become in default at a tine when the 
corporation had sufficient funds to weet the loan requirerents; 
that a suit fo foreclose the chattel mortgage was instituted but 
never carried to conclusion; that thereafter, Kett was removed 
from the management of the laundry and Shanemeyer took over his 


duties as manager; that thereafter, the corporation discharged 
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$17,000 of the mortgage indebtedness and made improvements in 
the plant to the sum of about $15,000. 

The 50 shares of stock later appears to have been held by 
one H. E. Pratt as security for indebtedness cf Shanemeyer; 
that Kett endeavored to buy the stock certificate from Pratt; 
that later the certificate was redeemed from Pratt by Larl 
Shanemeyer, a brother of William ¥F,. Shanemeyer, end a stock 
certificate No. 35 issued to ©. L. Hughes at Shanemeyer's re- 
guest, which certificate was endorsed in blank by the said 
Hughes and delivered to Lari Shanemeyer, the brother of William 
¥, Shanemeyer., The above occurred on or about March &, 1937. 

Prior to the above trensfer of stock and the issuance of 
certificate No, 35 in lieu of certificate No. 3, one Thomas 
Lally filed suit for an injunction, seeking to restrain the 
transfer of certificate No. 3 by Shanemeyer. The Master found 
that Kett and Sutherland were interested in that suit. Is 
appears that suit was dismissed on iday 10, 1937. In March, 
1937, Shanemeyer negotiated with Carl Gerdes for a loan and 
pledged to him certificate No. 35, which had been issued in lieu 
of certificate No. 3. It appears that Hughes was present and 2 
loan was arranged for, and said certificate No. 35 pledged as 
collateral thereto. Hughes executed a note for such loan. It 
appears that Gerdes had an associate who put up part of the 
money for the loan, but that subsequent to making same, Gerdes 
paid his associate his portion of the monsy advanced, and the 
note and stock certificate were then held by Gerdes individually. 
It appears to be at this stage of the transactions that the 


matters out of which this case arose, took place. 
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Appellant Sutherland, on Mey 4, 1937, negotiated with 
Gerdes for certificate No. 35. Whereupon, Gerdes delivered 
the certificate to Sutherland. It had previously been en- 
dorsed in blank by Hughes, in whose name it was issued. 
Sutherland inserted his name in the blank assignment for the 
transfer thereof, and presented it to appellees Morgan with 
request that the stock be transferred to Sutherland. The 
Master found that Gerdes negotiated this transaction without 
giving any notice to the parties whe had secured the loan 
and pledged the stock, The losn was not due at the time. 
Appellants claim that Gerdes represented to them that he was 
the owner of the stock and had a right to sesil it, end would 
sell it to them if they would agree to purchase certain other 
shares of like stock from him at a price fixed by him; and 
that pursuant to such an agreement, they purchased from Gerdes 
certificate No, 35, and signed an agreement tc purchase the 
other stock in seid corporation upon the terms as fixed by 
Gerdes. Gerdes denies that he made such representation to 
Sutherland and Kett about certificate Neo. 35, and ciaims that 
he told them both that he held this certificate as security 
for « loan to Shanemeyer. While certificate No. 35 was still 
in the possession of appellee Morgan, and before any transfer 
thereof had been made to Sutherlend, Hughes instituted a reple- 
¥in suit in the circuit court of Peoria county against the 
secretary of the corporation, to recover possession of said 
certificate. The said Hushes thereby obtained possession of 
such certificate, Upon thus obtaining possession of the certi- 


ficate, Hughes struck out the name of Sutherland on the reverse 


Side thereof and inserted the name of A. H. Kahler, and upon 
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request of Shanemeyer, the certificate was delivered to Kahler. 
Kahler subsequently surrendered the certificate and caused to 
be issued certificate No. 35 for the same stock. This was in 
May, 1937. In the following December, Kahler, who is not a 
party to this suit, assigned certificate No. 38, to one Abe H. 
Silberstein, whereupon certificate No. 38 wes surrendered and 
certificate No, 39 issued to Silverstein on December 16, 1937, 
for the said 50 shares of stock, and Silberstein is now the 
record ovmer thereof, The Master found that Kehler and Shanemeyer 
were parties interested in the subject matter of the litigation 
and were not made parties to the suits that he considered them 
necessary and proper perties before the cause could proceed to 
& final decree. It wes the further conclusion of the Mater 
Master thet the bill should be dismissed for went of equity. 

This suit wes brought by appellants to compel appellees to 
transfer upon the books of the corporation 50 shares of the 
Capital stock thereof, to them, and to issue a certificate 
therefor; and for sn injunction restraining appellees from vot- 
ing or permitting eny other person to vote, the 50 shares 


or stock represented by the various transactions heretefore sst 


It apoears that all the parties understood that the 50 
shares of stock represented by certificate No. 35 and issued in 
the nams of Hughes, was in truth and in fact, owned by 
shansueysx, Gerdes appears to have fully understood the situa- 
tion when he advised Huzhes and Shanemeyer that he had made 
arrangements for the loan from Conigiskv., The amount of this 


loan was $2770. Certificate No. 35, was endorsed in blank by 
Hughes and left with Gerdes to be used as collateral security. 


! 
Wt 
! 











ak now tite 10% 808O.0% nig’ GE 
& sou ak “out cue sek | riedwasett antwotiot out al “steer 8 CAIN 


ret Be hag “iy M Lani ah (a 


«H oda eto. od Be +oHl « othorhisies famptaas yo tara anit at vets 





Bae aettobnetmu ate BE + olf ovastttsrws nouaet0d 
Mi 2 Bic b as) Rich Ko wi 
veel ai ‘sodnd000 fo nkedared Lid od boveal ee soll of 


it 


add ous ah abadaredite bus etooty ‘te ya ms 
‘moyenonant, baw wo Lia tat sano setas ad ro 


soidap ith ‘ead tO tedden footdue dy at peseonsdat ohtaes 1° | 
yh Whi a st peri 

seid boxsbharos on teat ihn, ass od 29 tang hay ton gst spe 
ita Pye igh Hi ‘ Ke 4 mt ah * ¥ : ee 

od ‘beeen, iwos sages old eroled aoidneg x8go74 das 















Tey a 


mwa nit oats te obey £650. awit oft aow a ipeerelhe 


ot a hr ee 
ie ici 8 ae 8 Ts WWE We +) ‘i fd 
us he mers eee) f 


kun ‘to “gaan * tot boeeimekh od ‘blsoda ithd suid 


Pree Rae a TS a ry) tg ts fe) eee We in 1 


ag neottoage Fequo os avuaiease ie daguosd aw soho gis: Bic wilh 
oy 5 : poivd ‘ 
oda yo eetede ag solderoq300 ond to exood eas 
, MR oe ia iv 
eusoittitues 2 eyeat od bas “mesit of ‘looted ‘foots aa 


ny ; Bae Be efi 
wtoy OTR asefieaas patntexteon eoltoaistak ms tot bas poy bd 


a a hy ei pee yi, Bae , 


: ‘eorada: 8 oud “eden of soared tedio oe anise 
\ te 
vex _ azotguared euolsonenwat swobuey ents xe ae Pei 


1 EERE 


hig i ba 
tat 3 exe ‘ 
; ns te at ro hula 


ad besiea! be ‘a Pe etsobtteses " Bosioseorees Tota ‘to Boneh 





! 









yee P}isy ar a ; 

vw? beawo fost nd bus aityrnd ashy bse eget re emtet ode 

spite add bootes bats ein Lipo of peas | 
i f fr Ti 

_ bes ie ed, Jose ve i; 





“xd eats ai “benkos ne i ao 59 


vetiivees LecedeL foo as ane ‘oo of sab 


Gerdes appears to have sold the certificate to appellants for 
$5000. One, Smallenberger, advised Hughes of the sale of the 
certificate by Gerdes to appellants. when Hughes conveyed this 
information to Shanemeyer, it was decided to replevin the stock 
certificate. Hughes says this was done, and upon the same 
coming to his possession he transferred it on the back to Al 
Kahier, Hughes states that he did not sell the certificete 
to Gerdes nor authorize him to sell it; that he has not re- 
ceived baek his note for $2770 which he signed for Shanemeyer. 
He states that he had no financial interest in the stock, an 
thet he made the trensfer of certificste No. 37, to Kahler at 
Shaneneyer's direction. 

Gerdes states that Hushes and Shanemeyer came to his 
home, where Shanemeyer requested a loan of $2770 on this stock 
certificate No. 37; that pursuent thereto he arranged with one 
Goney, to furnish $2000 for the loan; that the certificate for 
50 shares was delivered te him and that he delivered it to Coney; 
that it appeared in the name of Hughes; that two notes were sign 
and the notes and stock were left with Coney, and Gerdes put up 


+ 4 


the rest of the money to complete the 92770. Gerdes says that 
he heard that Shanemeyer was in bad shape and was thinking of 
going to Texas; that he thereupon looked up Kett to find out 
what he could about the situation at the Laundry; that he told 
Kett he had a loan on a certificate of stock and that he was 
worried about it; that Kett hold him that none of the stock would 
be worth anything when he foreclosed, and that Kett told hin he 
had to foreclose; whereupon Gerdes offered te sell his certifi- 
cate No, 37, to Kett; that he damanded $5000 therefor; that Kett 
came back in a few days and said he would give $5000 for the 

«~6§& = 
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certificate, but first wanted to know if Shanemeyer had any 
documentary evidence to show that the certificate was up as 
security for a loan; whereupon, Gerdes states that he said: 
"Shanemeyer hasn't got the seratch of a pen.” Gerdes states 


thet he advised Kett he would not sell this certificate unless 


therefor was drawn up at Kett's house, and that Mrs. Kett 
(appellent) signed such agreement; whereupon, the entire 
transaction as between Gerdes and the Ketts, was closed. 

Gerdes admits that he was not the owner of the stocks never 

head any interest in the same except as security for the loan; 
and denies thet he told Kett he owned the stock, but says he 
told him he held it ss collateral to the loan. Ue further says 
thet he did not tell Zett when the loan was due. He ciains that 
after he received the note from Conigisky, he destroyed it, 
admits he did not advise Shanemeyer or Hughes or anyone that he 
wes goine to sell the stock, and that he was not authorized by 
them to sell it, He says, "I was told that he (meaning Shanemeyer) 
head folded up and left here and wasn't interested anymore, sco 

that -- any port in a storm.” 

Morgen states that Kett attempted to buy the notes at the 

Herget National Bank, which were secured by Shanemeyer's stock; 
that Shanemeyer was insolvent and at the time was President of 

the laundry; that Rett came to his offiee and told him that he 
was going to get rid of Shanemeyer by hook or Grosk; thet he was 
broke; and wanted Morgan to assist him; that Morgan refused in 
this regard; that the laundry was in debt and not making any 
money; that Morgan had Shanemeyer resizn as President and became 


President himself; whereupon he told Kett and his associates who 
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were in active charge of the laundry, to go to work and take care 
of it and quit trying to get control of the stock; that a certain 
mortgage indebtedness was coming due: thet Kett again came to his 
office and told him he was going shead with his plan to secure 
stoek and offered to buy Morgan's steck, and that Kett said kh 
would get the stock or wreck the company; thet all the creditors 


were foing to cooperste with him; that subsequently a judesnent 


in Federsl court for receivership, which wes later dismissed; 
that the corporation had to file under ec, 77> of the Bankruptcy 
Act; efter which a plan was worked out to refinance its indebted- 
ness of $40,000; that Kett offered to advance the money and a 
loan was worked out; that when the first payments came dus under 
this loan, Kett permitted them to become in default; that he had 
plenty of money to pay them, which belonged to the corporaticn, 
but that insteed of paying the gndebtedness, he bought certifi- 
eates of deposit in the name of the company; that Kett created 

a defavit in the chattel mortgage and suit was started to fore- 
close samep that Morgan then had Kett dismissed as manager and 
took over the management of the laundry himself; thet he put 
Shanemeyer in active cherge, and since that time has paid off 
$17,000 on the mortgage in a period of ebout a year, and made 
$16,00C worth of improvements. 

Althouch the evidence in the case has been fully reviewed, 
yet we de not consider any further recital of same necessary. 
This appears to be a contest between the minority and majority 
stockholders of this leundry company to secure contre] thereof. 


It appears that Hughes obtained possession of his stock certif- 


cate by replevin suit, and that he transferred same to Kahler; 
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that a new certificate therefor issued to Kahler; and that he 

in turn has made transfer thereof. The entire authorized capital 
stock consists of 300 shares and they are now fully issued, 
Gerdes does not maintain thet he hag any right to sell the stock 


“1% 


certificate or that he made any demand on Hughes or Shanemeyer 
for payment of his ioan prior to selling same. Hoe admits the 

joan was not dus, and in the sale of this stoek certificate for 
any amount nearly twice the value of the loan, 


oe 


and his wife to sign an agreement to buy other stock in this 


launéry, at his own p 

The trial court dismissed the bili fer want of equity, 
thus leaving the parties where he found them, and we yuite 
agree with his conclusion. 


3.3 


The decree is therefore affirmed. 


Decree affirmed. 
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SECOND DISTRICT J I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 


for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
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Begun and held at Ottawa, On Tuesday, the 3rd day of October, 
in the year of our Lord one thousand nine hundred and 
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iN THE APPELLATE COURT OF ILLINOIS, 
SECOND DISTRICT, 
OCTOBER TERM pve, D. 1939 «i 





“ BRROR TO THE CIRCUIT 





= af COURT OF HENRY COUNTY. 
ALBERT SULLIVAN" 


Plaintiff in Error. 


ee 


HUPFMAN - d, 





ee 


Plaintiff in error was convicted before a jury, for a 
violation of sec. 376, of the Criminal Code. Pursuant to the 
finding of the jury the court assessed a fine of $300 against 
plaintiff in error and ordered that he be committed to the 
common jail of said sounty until the fine and costs were paid, 
or until discharged in due course of law. 

Plaintiff in error was President of the Cleaners and Dyers 
Union of Kewanee. Vernon Denney operated a cleaning and press- 
ing establishment in Kewanee. The clothing he received was 
taken by motor truck to a cleaning and pressing establishment 
in the City of Bloomington, Illinois, where the work was actually 
done. The said Denney thus transported by motor truck, the 
clothing he received for cleaning and pressing, to the establish- 
ment at Bloomington, and later transported same from the e$tablish- 


ment there to Kewanee, where it was returned to the owners. The 









O€ .OM ACHMED 


LOR LIT TO TAOS APTALINSIA SHAT UL 





,TOIAT@LC cnoowe im 

aa 

PECL Ow: ae” HALO TOO 4 

wig, ; h } a 

v : # 

peu rr reeset MESSE Sn eager tere kee i ‘ . o 

ere ee 7? 10 4090"7 SHR 

agit i j +SLORELIE ‘set 
TIVOMIO HHT OT KORA a oe | Bb 
.YTHUOD YAMEH ZO TAVOD oe 

VILE THiatA 








& Tot ,yuvt 8 e1cted betolvmoo sew route at TtitatsIt Paes 
edt o¢ tasveivt .ebo0 Leatmts0 edd to ,evE .oee to moldaloty i 
tentays 0O€% to emit s beasesas du0o edt yu), edt to satbalt 





edt ot hedtimmoo sd ed tadd berebio bas terre mt titénteig 


-bisq stew edeoo bas enit edd Lttnu ytaros Stee to Lis{, somos 
.wel To eemyoo eub at begtetoets Lidaw ms 
2teyG bas etenselO oft to dmehkinexd esw torre at Widoisls yr 


-eeetg bas sainselo s betsteqo yenusd somtoV conowel to. moka 
asw bovieost ef snatddolo efit .esecewed of Sromiet istee got 
taomlatlistes gotasetq bos gntnselo s o¢ Aouad tosom ws nesst 





yiisutes esw tiow edt overtw ,etomt{II ,moégmtmoola to ytto. eit ot ‘em 


elt , woud tosom vd bodtogenett audd yonmed biee eT senob red 
" ey ; 
-ieiidstee elt ot ,psatenerq bas gainasto tot hevieost off aahitoto Pita 


-telidsd&e edt mott omee bedtoganats cede bes morzatmoo LE ws two . 





edT .etemwo oft of bemaudet eew tl eter. eonees ot waned tala | 


driver of his truck was one Robert Sutphen. Denney's prices 
for cleaning and pressing were below that charged by most of 
the other cleaning and pressing establishments located in 
Kewanee. 

On May 31, 1939, as Sutphen was making a trip from Kewanee 
to Bloomington with about 100 garments for cleaning and press- 
ing, he was stopped by a ear which pulled up alongside his 
truck and directed him to stop. Sutphen pulled the truck over 
to the side of the road and stopped. He states that plaintiff 
in error was one of the parties who stopped him; that he came 
to the cab of the truck and stated that they were sent out to 
wreck the truck and the driver; that he then entered the cab 
with Sutphen, and sat down beside him; that two other persons 
were in the company of plaintiff in error; that plaintiff in 
errer was the only one who came to the front of the motor truck; 
that the driver's seat was separated from the rest of the truck; 
that the back of the driver's cab was solid, and Sutphen could 
net look into the truck body; that plaintiff in error sai in 
the cab of the truck on the seat beside Sutphen, where the two 
of them engaged in a conversation. Sutphen says that plaintiff 
in error stated to him that he was sent out to wreck the truck 
end driver, but that since Sutphen was a union driver, they would 
not do anything to him at that time, but that he had better not 
come back to Kewanee after any more clothes and that Denney who 
operated the establishment, had betétr not come into Kewanee 
unless he was 2 union man. The driver states that plaintiff in 
error told him that if he came back into Kewanee to pick up 


any more clothes he would have to stand the consequences; and 
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that if he did so, he would get into a jam. The driver identi- 
fies the plaintiff in error as the man who sat beside him on the 
seat and had the above conversation with him. Sutphen says he 
heard a conversation between plaintiff in error and one of the 
others who was in his company, that plaintiff in error told the 
other party to look in the back of the truck and see what kind 
of alload the driver had; that the other person opened the back 
door of the truck and stated that he had a pretty good load 

of clothes. Sutphen says plaintiff in error was in the e¢ab 
with him 10 or 15 minutes. 

Upon plaintiff in error's leaving the truck the driver 
proceeded on his way. When he reached Galva he stopped the 
truck and opened the back, when he found the clothes were 
smoking and ruined by an seid that had been thrown on then. 

Plaintiff in error sought to establish an alibi and 
offered the evidence of witnesses to sustain same. This case 
was purely one of fact for the jury. In the state of the 
record this court is not disposed to distmrb the verdict. 


The judgment is therefore affirmed. 


Judgment Affirmed. 
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STATE OF ILLINOIS, 
ss 
SECOND DISTRICT 


I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, rir RECA, INS ba Ns CARs eee Smee Lt 
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hundred and thirty- 
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MASTER BARBERS ASSOCIATIC 
CHICAGO, a corporation, « 
et ale, 
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JOSEPH BAIATA et al., ete. / 
ON APPEAL OF TONY BORINO,“ TONY 


CERAMI and ANGELO NASEZLO, 
Appellants, 


ha 
ioe 


- APPEAL FROM SUPERIOR 
COURT, COOK COUNTY. 


304 1.A. 250! 


WR, PRESIDING JUSTICE SULLIVAN DELIVERED THE OPINION OF THE COURT, 


This is an appeal by Tony Borino, Tony Cerami and Angelo 


Nasello (hereinafter for convenience referred to as respondents) 


from an order entered August 29, 1935, which found them guilty of 


contempt of court and fined them $25 each for violating a permanent 


injunction issued pursuant to the terms of a decree entered April 
15, 1935, and which denied their motion filed August 27, 1935, to 
vacate the decree or in the alternative to dissolve or modify the 


injunction, 


Tony Borino and Angelo Nasello consented and stipulated 


-in writing to the entry of the decree and to the issuance of the 


permanent injunction, 


Tony Cerami did not so stipulate but he was 


named as a defendant, served with summons and defaulted for failure 


to appear or answer, 


A fairly complete picture and history of this litigation 


from its inception is presented by the following agreed statement 


ef facts: 


"On December 18, 1934, the Master Barbers Association of 


Chicago 


association, all engaged in the opera 


a corporation not for grenn 


and 2,914 members of said 
on of barber shops in 


Chicago and its environs, filed their complaint herein against 


Joseph Baiata, George Batsoff, G. D. Cominos, Frank De Blasi 
ank Nudo, Louis Pagano, Herman 
is Wolkenheim and William Young, all 


P, McDonald, Silas Meardy, Fr 
Frank Sacco, Sam Schub, 


John 
OSS, 


members of said Association, who are designated for convenience 
‘member' defendants, charging them among other things with con- 
and confederating with each other and divers other persons, 


b , 


spiring 
firms and corporetions, and of their own vclition in their own 
e 
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"(a) Engage in destructive and ruinous trade competition, 
with the purpose and effect of unsettling or destroying the barber 
industry or profession in Chicago and its environs and prevent re- 
covery for any of the plaintiffs; 


"“(b) To embarrass, damage, injure or destroy the plaintiff 
barber shops, and the plaintiff association; 


"(e) To inaugurate and maintain a system of price cutting 
so as to compel plaintiffs to operate their respective businesses at 
a loss. 


"(d) To deprive plaintiffs of their patrons and prospective 
patrons, and to injure their good will, business, investment and their 
ten thousand employees; 


"(e) To violate the contract made by the defendants and 
plaintiffs with themselves and with said Association in respect of 
ee fair practices and policies toward themselves and the 
public, 


“(f) To violate the rules, regulations and orders of the 
Association and its board of directors; 


"(¢g) To induce other members to violate such rules and 
join such conspiracy; 


"(h) To violate the President's re-employment agreement 
signed by all plaintiffs and defendants; 


"(i) Te cause the plaintiffs irreparable loss, damage, 
injury and expense in connection with the contracts entered inte by 
the plaintiffs for labor under their respective contracts, the cost 
of business space they severally occupy, contracts for the purchase 
of materials, forfeiture of leases, loss of journeymen and other 
experienced and capable personnel, and other items of irreparable 
loss, damage and injury, including the destruction of the good will 
of the plaintiffs' businesses respectively, 


*On recommendation of Master in Chaneery, Wirt E, Humphrey 
to whom the plaintiffs! petition for a temporary injunction against 
said defendants was referred to take evidence and report his con- 
clusions thereon, Judge John P,. MeGoorty ordered the issuance of a 
temporary injunction pursuant to the prayer of said complaint asking 
~ ne of the aforesaid acts, etc., charged against said 

efendants. 


"As no objections were made to said order, ne exceptions 
preserved thereto, no appeal prayed therefrom, and as this appeal 
is directed against: (1) The deeree of court entered on April 15, 
1935, pursuant to the prayer of the amended and supplemental complaint; 
(2) The writ of injunction issued pursuant to said decree on April 24, 
19353 (3) The refusal of the court on August 29 1935 to modify the 
aforesaid decrec; (4) The court order of August 29; 1935, finding 
the appellants guilty of contempt of court for violating the aforesaid 
decree and writ of injunction issued pursuant thereto, and as said 
amended and supplemental complaint contains fully the allegations set 
forth in the original complaint and more, this statement of facts will 
concern itself with said amended and supplemental complaint and pro= 
ceedings after the filing thereof, 


"The aforesaid amended and supplemental complaint Was 
filed herein on February 5, 1935, and differs from the origiual 
complaint in that: 
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"(a) The number of plaintiffs was reduced to the Master 
Barbers Association of Chicago and 2787 members of said Association, 
by reason of the suspension and death of certain of the plaintiffs; 


"(b) The original 13 defendants, members of the plaintiff 
Association, were increased to 15; 


“(e) A group of defendants who did not belong to said 
Association were made parties defendants under the designation of 
‘non<member' defendants, group 1; 


"(d) Amother group of defendants, not members of said 
Association were made parties defendants under the designation of 
‘non-member! defendants, group 23 


"(e) The Journeymen Barbers International Union of 
America, a voluntary labor association, and certain of its officers 
and directors, Journeymen Barbers International Union of america, 
Chieago Local No. 548, a voluntary labor association, and its 
members, officers and directors, Journeymen Barbers international 
Union of Ameriea, Chicago Local No, 576, a voluntary labor association, 
and its members, officers and directors, and the Journeymen Barbers 
International Union of America, Chicago Local No, 587, a voluntary 
labor association, and its members, officers and directors, were made 
parties defendants under the designation of ‘Union! defendants and 
‘Local! defendants as the designations applied, 


"On motions of plaintiffs, names of certain defendants were 
corrected and additional parties defendants, not members of the plain- 
tiff association, were added to those mentioned in the amended and 
supplemental complaint, ineluding various barber colleges, designated 
"parber school' defendants; various department stores, designated 
‘department store’ defendants and persons, firms and corporations 
whose names were not available or who coula not be readily served 
at the time of the filing of the said amended and supplemental com- 
Plaint were added under the designation of ‘unknown parties,' 


"Said amended and supplemental complaint contained the same 
allegations as in the original complaint against the original defend- 
ants; also additional charges against additional defendants includ- 
ing a prayer to restrain the 'Union*® and 'Local' defendants from 
enforcing their strike order of January 20, 1935, against the 
plaintiffs, ; 


"About the time of the filing of the said amended and 
supplemental complaint, the United States Department of Labor 
appointed Mr, Finley F. Beli, conciliator of said department to 
attempt to conciliate the differences between the plaintiffs herein 
who in retaliation against said strike order declared a lock-out 
against said 'Union' and ‘Local!’ defendants, and immediately began 
to function in accordance with his appointment. 


"On February 8, 1935, the plaintiffs moved the court to 
restrain: (a) said 'Union' and 'Local' defendants, ete., from 
carrying out their order of strike against the plaintiffs into 
effect; (b) all the defendants not covered by the temporary injunc=- 
tion theretofore issued, from engaging in unfair and destructive 
trade practices; (¢) directing said defendants from taking steps 
which would upset a business situation which the plaintiffs sought 
to subject to a balanced condition, etc, 


"At said time, said Finley F, Bell, Esq., informed the 
court of his appointment aforesaid, and thst he had succeeded in 
suspending for thirty days, for conciliation, the aforesaid strike 
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and lock-out orders, and the court being further informed that the 
subject matter of the conciliation and of this cause and the parties 
coneerned were one and the same, involving « series of economic, 
business and social and labor factors, property rights and the public 
interests, which he was considering and weighing in his hearings for 
conciliatory measures, it was ordered that said conciliator Bell be 

and he was then requested to continue his hearings and the taking of 
evidence with regard to the subject matter of this suit and report 

his findings thereon to this court; that public notice of said hearings 
be given all particularly concerned and the public generally. 


"On February 21, 1935, a similar request was made by the court 
to said United States Commissioner Bell with regard to additional parties 
defendants then added to said suit, to which requests said Commissioner 
Bell asequiesced, 


"As a result of said conciliatory hearings, which included 
testimony of over 1,200 witnesses: 


"(a) The 'non-member' defendants, group 2, including the 
appellant Tony Borino; (b) The defendants, members of the Journeymen 
Barbers International Union of America, Chicago Locals Nos. 548, 576 
and 587, designated as 'Union' defendants; (¢) Operators of barber 
shops in Chicago and vicinity, members of said Unions; (d) Operators 
of barber shops in department stores designated as ‘department store' 
defendants; (e) Operaters of barber shops in Chicago and vicinity not 
members of the plaintiff Association nor the defendant 'Locals,' 
designated 'non-member' defendants, group 2; (f) The members of the 
Master Barbers Association of Chicago, plaintiffs herein, including 
the appellant Angelo Nasello, stipulated in writing that they wished: 
(1) To avoid and eliminate wilful and unfair trade practices now 
prevailing and which have the effect of unsettling or depressing the 
barber incustry or profession in Chicago and its environs; (2) to 
avoid and eliminate price—cutting indulged in for the purpose of 
depriving competitors of customers, to their injury and damage} (3) 
Toe co-operate in raising our industry to a normal level; (4) To place 
ourselves in harmony with the President's proposed re-employment 
agreement heretofore signed by us; (5) To enable members of the 
industry to comply with wage contracts heretofore entered into with 
their employes and thus eliminate perplexing business uncertainties 
and encourage Master Barbers to enter into agreements for leases, to 
make shop improvements, purchase appliances, ete.; (7) to otherwise 
harmonize ourselves with the letter and spirit of the National Re- 
covery Aet; (8) None of the foregoing being for the purpose of es— 
tablishing a trade monopoly; and 


"Whereas, His Honor, Judge John P. MeGoorty, did on the 29th 
day of December, A. D. 1934, enter an order that an injunction issue 
in the above entitled cause restraining the parties thereto from 
among other things, soliciting, advertising or accepting any barbering 
work at less than the following prices; Shaving, 25¢; haircutting, 50c; 
beard trimming, 50¢e; hair singeing, 35¢e; plain shampoo, §0c; oil, 
egg and mange cure shampoos, 75¢e; face massage, 50c; clay massage, $1.00; 
hair tonic, 15e; razors honed, 56¢; private or sick calls = shave or 
hair cut, $1.00, ete., the contents of which order is to us fully know; 


"Therefore, in consideration of the foregoing and the signing 
hereof by each of us, It Is Hereby Stipulated and Agreed by the under= 
signed that any attorney of any court of record may, and he is hereby 
authorized and directed to file our appearanee as defendants in the 
above entitled cause and agree therein and thereby that the Order of 
Injunction heretofore entered as aforesaid be, and the same become 
effective as against us, without further notice and without bond being 
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required of the plaintiffs, or any of them, with the same foree and 
effect as if we were or had been the or among the original defend-~ 

ants therein, and we each further agree that said injunction be made 
permanent against us, except so far as the same may be affected by 

a ae of the National Recovery Administrator, and that of the 
ourt, 


"It Is Also Stipulated and Agreed that by signing this 
stipulation, the uncersigned shall be exeused from attending Court, 
shall not be held liable for any expenses or costs of the litigation 
to date, and hereby approve of any and all actions in behalf of 
the undersigned, or any of them, the said attorney, may or shall 
take in respect of this suit to which we hereby, under this stipulation, 
express our desire and give our consent to be and become subjectcd to. 


"(g) The defendant Tony Cerami was one of the defendants who 
did not sign said stipulation; (h) and the *barber-sehool! defendants 
signed a stipulation agreeing to the entry of the deeree of court here= 
in with regard to themselves, 


"In other words, all the defendants and the plaintiffs, 
totaling approximately 7,337, except those who were defaulted and 43 
of the 'non-muember'! defendants, group 1, (many of whom were favorably 
disposed thereto but were reluctant to sign a written document to that 
effect) agreed to the entry of a deeree of court and the issuance of 
a writ of injunction as was herein entered and ordered. 


"On Mareh 26, 1935, United States Conciliator, Finley F. 
Bell notified all the parties concerned that he had prepared his report 
in the above entitled cause; that objections therete could be filed in 
his office until April 2, 1935, at nine o'clock A, li, at which time 
and place he would hear arguments and dispose of such objections 
thereto as Might be filed, 


"Ne objections having been taken thereto and all the parties 
to said suit not in default, having by written stipulation agreed that 
Seid report of findings, with its summary and appendix be accepted 
as evidence in this atte aan eee all matters therein con- 
tained were mede under oa open court, and accepting, approving 
and agreeing to be bound by said report and summary and the appendix 
thereto, etc., and waiving all informalities and errors and agreeing 
to the entry of an order of court pursuant thereto, and by said 
stipulation ratifying and confirming all that said court may do by 
virtue thereof, said report was on April 4, 1933s presented to his 
Honor, Judge John P, MeGoorty, who, so as not to preclude anyone 
wishing to offer any additional proofs, and so that a liaster in 
Chaneery might examine said report and make a finding as to the truth 
of all the allegations in the amended and supplemental complaint con- 

~tgined and submit to the court a firmof decree for its approval, based 
on said complaint and report, ete., and such additional proof as might 
be made herein, ete., referred the same to Master in Chancery Harry 
Smitz to take such additional proof as the parties hereto or the 
public might wish to offer, etc. ; 


"Thereafter, said Master presented his repert to this court 
for approval and no objection having been made thereto, but the same 
having been accepted and approved by the parties to said suit, etc., 
the court entered its decree herein pursuant thereto and ordered an 
injunction to issue as prayed for in said amended and supplemental 
complaint. 


"On August 27, 1935, on motion of the plaintiffs, a rule 
te show cause was entered against appellants hereia pursuant to 


plaintiffs‘ aos 3 ghae requiring said appellants to show cause ig Fae 
attachment should not issue against each of them and that they 
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punished for contempt of this court for their respective neglects 
and refusals to comply with the aforesaid deeree of court and writ 
of injunction issued pursuant thereto, a copy of which writ of in- 
junction the said appellants each admit heaving received about May 1, 


"The said appellants, barber shop owners in Chicago, in 
answer to said petition denied that they wilfully, deliberately and 
maliciously violated the aforesaid writ and decree, admitted that 
they were charging 1L5c for a shave and 25e for an adult haircut, 
denied a conspiracy between themselves to force competitors to do 
likewise, etc., stated that they were compelled to co-operate together 
for the purpose of protecting their business interests; that the 
would prefer charging 25¢ for shaves and 50c for adult haircuts but 
were compelled to charge lower prices by reason of ruinous, unfair 
and destructive competition of others and that they are opposed to a 
monopoly of barber business by a limited few; that the court has no 
jurisdiction of the subject matter of the parties herein; that the 
action of the court was contrary to the constitution of this state 
of the United States and of the common law of this state and of this 
land; that the activities charged against said appellants by plain-~ 
tiffs are not illegals that they believe in the American principle 
of staunch individualism; that in pursuance of said principle and 
under the system which has made possible the great development and 
progress of this country each man must rely on his own skill, ability 
‘and resources in dealing with his customers; that said American 
System of staunch individualism has been recognized since the founding 
of our country and is part ef the recognized common law of the land 
and whether under cost selling is involved or not, is in this case 
immaterial, as competitors have the same right to conduct their 
businesses accordingly. 


"On said August 27, 1935, said appellants moved the court 
(a) To vacate the decree ef court hersin entered on April 15, 19353 
(b) In the event said motion to vacate said deeree was denied that 
the permanent injunction herein be dissolved; (¢c) In the event said 
motion to dissolve said injunction was denied, that the aforesaid 
decree of court be modified, alleging that: 'The Court lacked and 
lacks jurisdiction of the subject matter and all parties hereto; The 
by-laws of the plaintiff Association are null and void and not binding 
upon these petitioners, in that among other things: (a) They provide 
for price fixing; (b) They stifle industry; (c) They prevent competi- 
tion; (d) They are in violation ef the Criminal Statute of Illinois 
prohibiting trusts, pools and combinations to regulate or fix the 
price of any article of merchandise or commodity; (e) They are contrary 
to public policy; (f) They are in violation of the common law of this 
State; (g) They are unconstitutional; (h) The respondents, Tony 
Borino, and Tony Cerami are not and were not members of the plaintiff 
Association; The Court did not have power to fix minimum prices; The 
plaintiffs did not state a cause of action that entitled them to a 
deeree as was entered herein; The plaintiffs did not come into equity 
with clean hands and should have been denied relief; The fixing of 
prices by the plaintiffs is a fraud upon the public and contr to 
public policy; The publie was not represented at the hearing; 
customers of the parties to the suit were not parties to the proceed- 
ings herein, As to them, there was no due process of law and the 
Court decree with regard to them was purely capricious and arbitrary; 
The decree and injunctional orders restrains parties not befere the 
Court on the theory of ‘representation,’ which theory does not apply 
herein; The Court erroneously predicated its decree in part on the 
labor strife existing between the plaintiffs and the Journeymen 
Barbers International Union of America, Locals Nos, 548, 570 and 587, 
respectively; The decree discriminated in favor of barber schools 
and department stores; The plaintiffs have an adequate remedy at law. 
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"On August 29, 1935, Judge Peter H, Sehwaba, them sitting 

in the above case, after hearing testimony and the argumenkt of 
counsel, denied the petition of the appellants and entered an order 
among other things finding that the Court had jurisdiction of this 
cause and the parties hereto and further that said appellants failed 
and wilfully refused to comply with the aforesaid decree and writ 
ef injunction in that said appellants are engaging in a conspiracy 
for the purpose of and with the effect of destroying, injuring and 

ing their competitors and the plaintiffs herein, and with the 
effect of causing their competitors loss of customers and loss of 
wages to their employees; that they are singly and collectively 
engaging in destructive and ruinous trade practices and nefarious 
competition, etce., as will more fully appear from the order of Court 
appearing in the record; that said appellants have repeatedly expressed 
and shown their defianee of this court and the aforesaid decree and 
writ of injunction and that no suffielent catise is shown by them or 
any of them why they should not comply with the aforesaid decree and 
writ of injunction, but that although able so to do each wilfully 
fails and refuses fe obey the same; that the said appellants are 
guilty of contempt of this court and that said contempt has tended to 
defeat and impair the rights and interests of the plaintiffs herein 
and to impede and embarrass and obstruct the court in its administra- 
tion of justice and to bring the administration of justice into 
contempt, and ordered that said appellants be and they were fined the 
sum of $25 each, ete., to which order the appellants exeepted and take 
this their appeal and have presented to the Court a supersedeas Bond 
with good surety." 


The pertinent portions of the decree, which directed the 
issuance of the writ of injunction, are as follows: 

"and the Court having heard counsel for the respective 
parties hereto, and being further advised in relation to the sub ect 


matter hereof and the respective rights and interests of all parties 
hereto, Does Find: 


"That the Court has jurisdiction of the parties hereto and 
the subject matter hereof; 


Naeeit 


"Thats 


"“(a) No equitable conditions can prevail and an equilibrium 
cannot be maintained in the barber trade and industry in this city and 
its suburbs; 


"(b) Certain unsocial and nefarious practices, in effect a 
public nuisance, cannot be stopped, prevented or precluded; 


"(c) Certain destruction of property in this community and 
disintegration of business cannot be counteracteds 


"(d) Certain wantonness and irresponsibility on the part 
of a certain part of our population, vitiating the public policy of 
the state does not lend itself to suppression or abatement; 


"Unless the standard of fair trade practices for this trade 
and industry is abstracted, defined, interpreted and prescribed for 
then by a court of equity, and 


"That this Court should equitably 


"“(a) Abstract, define and interpret certain unsocial and 
destructive conduct and nefarious practices for the large number of 
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people here involved exerting an influence and a power as shown 
herein over vast properties, a great human endeavor and a service 
which is imbued with a publie interest, and order them to refrain 
from such unsocial and destruetive conduct and nefarious practices, 


"“(b) Effect a condition and establish a continuing in- 
fluence which should and shall preclude and prevent certain wanton- 
ness and irresponsibility, certain unsocial and nefarious practices, 
certain destruction of property and disintegration of business, 
certain disturbances of public policy and certain other subversive 
forces, 


"The following list of prices have been the normal prices 
for Chicago and its suburbs in the last 25 years: Shaving 25e; 
Haireutting, 50¢; Haircutting - children under 12 years of age, 25¢3 
Beard Trimming, 50c; Hair Singeing, 35¢e; Shampoo, plain, 50c; all 
oil, egg and Mange Cure Shampoos, be up3 Face Massage, 50e up; 
Clay Massage, $1000 up; Hair Tonic, 15¢; Razors Honed, 50¢ up; 
Private or Sick Valls, shave or haireut, $1.00 each; 


"These prices are but moderate and not excessive, *** 


"That all parties made parties herein by name, except these 
named in section 2 hereof, as being in default, have stipulated and 
agreed in writing to be bound by the terms of this decree, 


"It Is Therefore Ordered, Adjudged and Deereed: *** 


"That upon good cause shown, an injunction issue in this 
cause as prayed for in said amended and supplemental complaint, 
without bond, permanently restraining said defendants as well as 
said plaintiffs, and each of them, and all associations, firms and 
persons assisting, aiding, confederating or conspiring with them or 
having knowledge of said unction from: 


“(a) Engaging in any conspiracy or combination or practices 
in the barber trade and business for the purpose or with the effect 
of destroying, injuring or damaging their competitors in the barber 
trade or business, or the plaintiffs herein, or for the purpose or 
with the effeet of causing loss of members to said plaintiffs, or 
causing to competitors loss of customers, or loss of wages to 
competitors' employees, and from doing any acts in furtherance of 
such conspiracy, combination or practices, 


"“(b) Singly or collectively, engaging in destructive or 
ruinous trade practices or nefarious competition, for the purpose or 
with the effect of unsettling, destroying, degrading or disintegrating 
the barber profession or industry in Chicago and its suburbs, 


“(e) Inaugurating, participating in, encouraging or main- 
taining a course of price cutting, for the purpose of or with the 
effect of compelling, or which would put im a position the plaintiffs 
or barber shop owners in the City of Chicago and its suburbs to operate 
at a loss or without reasonable profit in their barbering service, 
pursuits or undertakings, 


"“(4) Indulging in any insiduous practices or doing any 
vitiating act or thing singly or collectively, for the purpose of or 
with the effect of unfairly depriving plaintiffs, respectively of their 
patrons or employees, and for the purpose or with the effect of injuring 
the good will, business, or investment of plaintiffs, respectively. 


"“(e) Creating or maintaining a price war_or reducing the 


charge or price for barber service below the following prices: 
Shaving, abe; Haircutting, 50e; Haireutting - children under 12 
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years of age, 25¢c; Beard Trimming, 50e; Hair Singeing, 35¢; Shamnco, 
plain 50¢e; All oil, egg and e Cure Shampoos, 75¢ up; Face 


Massage, 50¢c up; Clay Massage, $1.00 up; Hair tonic, 15¢ up; Kazors 
honed, $0¢ up; Private or Sick Calls, shave or haircut, $1.00 each, 


“an Exception Being Made: 


"In the case of defendants operating barber sheps located ex— 
Clusively and entirely in and within department stores, because of 
their such isolation, to the extent of a difference of ten cents on 
adult haircuts and five cents on haireuts of children under 12 years 


of age. 


*In the case of the "barber school' defendants, to the extent 
of maintaining and charging prices as follows: Any suitable er no 
charge for work done by school students during the first three months 
of their training; a charge of not less than ten cents per shave and 
twenty-five cents per haireut during the fourth and fifth and sixth 
months of their training and until they qualify as apprentices; and 

a charge of not less than twenty-five cents per shave and fifty cents 
per hair cut by apprentice or journeymen barbers who attend classes 

to become more proficient in their work, 

"(f) Inserting amy announcement or advertisement in any 
newspaper, periodical, magazine, program or publication or in or upon 
any door, wall or window, and from distributing any hand bills, cir- 
culars or announcements and from issuing any letters or from communi- 
eating, orally or in writing, by radio or otherwise announcing prices 
for barbering services lower than the minimum prices found herein as 
conformable to and compatible with equitable conditions, which prices 
are set forth in Section (e) preceding, 


"It Is Further Ordered, Adjudged and Decreed Thats 

"The plaintiffs shall re-employ the 639 journeymen barbers 
caper were compelled to lay off during the past several months 

y reason of the acts of the defendants complained of, as follows: 

"39 men immediately upon the signing of this decree, Then 
50 men or more per week until said entire 639 journeymen barbers shall 
have been reabsorbed by the plaintiffs' shops within a period of 
substantially 13 weeks from s date," 

The decree pursuant to which the permanent injunction issued 
was entered April 15, 1935, and it became a final determination of the 
matters at issue in the cause sinee mo appeal was taken therefrom, It 
will be noted that no attempt was made te question the validity of the 
deeree or the permanent injunction until after the respondents were 
ruled to show cause on August 27, 1935, why they should not be heid in 
contempt of court for violating the terms of said decree and injunction, 
As has been shown, the respondents admitted by their answer to the 
rule that they had violated the terms of the deeree and the injunction 
but claimed that their disobedience of the writ of injumction is not 


punishable as contempt of court because the decree and the injunction 









ane "ae pr oct econ ilsi “Soro gaa 
sie” meg Le ‘[sboutad <0 te niaae atl 

| | ebay sais lg. 
06 Hod acer sindecih yt © atasbdsteh to oxss ont ny 
to @eNso pees taomisqeh alditw brie at ylotiiae bas 


MO einos mes “to sorersllih s to Fastxe ent of —notveloet Mowe 2 
etsey Sf aebar aeubiindo to etworled mo etaes @ wit ba ie 
eP 299s 


4 

< 

a 

daedxe add 6% (vdushds'eb *foordoe stedued* ent to cade ould a (ae 





\¢ 


on 96 olde? ine yas chars og I Cy 4 ee 
wig ipl $line ar eae 931s 
bin ovata ednes ae sds neal ana aes ga oid 
 @ieie brs Man Cdies ub Uuottad - 
bus yecolinercgs ag Ytileu 


sinos YTtt evatie ejies eviimyinews madd eel don ‘ 
senants $3 On Gain aenediead pins Sas 
sitow tt “nt dae tol omg “50m 


— ait dismmatiievbs to tnémeonsoras yas fay tigre? ore * 68s 
moquy to mi-to dotisolidsg to msiyotq par poh 
‘tto ,eflid baad yous gattudktteth movt bas god moe: 

~inummoo MOTt TO auesteL yas gaiveak mort bas Seemeaiieat 
ee gaionvomis sabriedio to olbas yd ne jp ai to 
enol hathet seoltg : eS sadd tew 


apatee dotdn yanots thas ekded tsps ddtw © tease a 
: FRc ai pa. | a ; 






* 
















oak vont 
etedisd semyenisol £0 axid th a 
edidstom {sr1evee oi a eon oak 10F * 
Ol tg ,to benisiques et nee eats be at pte 


poe erie be otalbonwt 
ifada etedisd ete sia thers 


beweet soit oamtal Snonamzeq ‘edt sio.icin ot srsweg corneb ett 
(eft to mottgctasteb Lenkt s emsoed of bets tees ee Lisgh ber 
$I ,moutoreds nowad egw isoqgas om eonte eupasvedt nk onareen tem 
edt to YWibilev odd motieeup of ebsst eaw dqmsts 8 ost tantd boton til pe 
8 eew ataebaogess: edt t99ts Lbs mont onnpsk duonaus0g etd “40. serbeb 
Kk bled od You Hivosie youd wit WL . Ve osram 10" bere tency) Peo zt 
ettofvonutat bis serseb bisa to eared end gatieloty xo tampe. to $ cme 


ett of Tow ers nee yd boda tabs: pmnenties oa Arereen 2 dest A 


oy 


ton ek molsocstat to tiaw edd to eons tbedoe tb babe saa, 
moitoruiat eds bits serosb ost cemsvod aurea Jo sqmetno> a td 


-10— 
were void in that the court had no jurisdiction of the subject matter 
involved, In their written motion to vacate the deeree or in the 
alternative to dissolve or modify the injunction, the respondents 
asserted that tne chancellor lacked jurisdiction of the subject matter 
because the decree pursuant te which the writ of injunction issued was 
nuli and void as in violation of the Criminal Statute of Illinois, the 
common law, and contrary to public policy and the Constitution of the 
State of Illinois and of the United States, 

It has been held repeatedly that in proceedings fer contempt 
in failing to obey an order of court, the respondent may question the 
order which he is charged with refusing to cbey oaly in so far as he 
can show it to be absolutely void. He cannot be heard to say that it 
was merely erroneous, however flagrant it may appear to be, in Court 

ose i2 ¥. 4. ¥, Co 279 Ill. 605, the court said at pp. 607, 
6083 7 


“Ehere an injunction, order, mandate or deeree of a court 

has been disobeyed or disregarded and there is a proceeding for con- 

tempt of the court fer such disobedience or disregard, the only question 

to be considered is whether the court had jurisdiction to make the 

erder or deeree, Jurisdiction is the power to hear and determine a 

matter in contreversy, and if the power existed, the question whether 

the court erred or the power was improperly exercised is not involved 

and errors of the court constitute ne defense whatever, An injunction 

void because of went of jurisdiction in the judge who ordered it may 

be ce ge oe and the person disregarding it is not guilty of con- 

hae ( MeWeeney, 259 I11,. 161; Ann. Cas, 1916B, 343) but 

party caietaea eannet refuse to obey the injunction upon’ the ground 

thet it is erroneous or improvidently granted, If the bill upon whieh 

an injunction is granted is defective, it must be tested by demurrer 

in court and not by disobedience to the weit. he jurisdiction of a 

court of equity does not depend upon the correctness of the decision 

made, but an order made in the exereise of jurisdiction must be obeyed 
anti the order is modified or set aside by the court —_—— it or 

pe in a direct proceeding by appeal or on error, (Leopeld 

P 4513 Ill. 552; Clark v, Burke, 163 id, Bats Feo 


DT Yel 2 
155 ia, 4 Sree elo id, 3543 gk i : 
220 id, 3554 Christian Eospital v, People, 223 “ta. O44. } The power 
s 


of the courts to enforce their orders and judgments is a necessary 
incident to the administration of justice, and if they were without 
power to compel obedience or to prevent unwarranted interference with 
the administration of justice they could net perform their functions 
er secure the rights of litigants, however important." 









Therefore, the only question presented for our determination 
Ls whether the Superior court had jurisdiction to enter the deeree, 
fhe respondents contend-that the deeree violates certain provisions 
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aki 
of the Constitution of the State and the United States. This con- 
tention camnot he urged in this court. When matters involving a 
construction of the Constitution are relied upon by an appellant, 
the appeal should be direct to the Supreme court, and where an 


appeal is perfected to this court, such questions are waived, 


(American Cigar Co, v, Berger, 22] Ill, App. 285.) In passing upon 
this question in People v. Terrill, 362 I11. 62, the court said at 


Pe 62: 


"This court ‘ is obviously without juris- 
diction to consider any constitutional questions in the proceeding, 
The Practice Act requires that all cases in which constitutional 
questions are raised must be taken directly to the Supreme Court 
by appeal or writ of error, We have repeatedly held that if such 
a ease is taken to the Appellate Court and errors are assigned of 
which that court has jurisdiction, the party taking the appeal or 
suing eut the writ of error is held to have waived the constitutional 


questions.” 

It is next contended that the deeree is void because the 
eourt lacked jurisdiction of the subject matter in that the order for 
the injunction wes based upon the by-laws of the plaintiff association 
whieh “are in violation of the Criminal Statute of Illinois prohibiting 
trusts, pools and combinations to regulate or fix prices of any articles 
of merchandise or commodities." The same contention under an almost 
identical factual situation was made in Chicago Laundry Owners 
Association v. American Wet Wash Laundry, Ine., 276 Ill. App. 604 
(abstraet opinion), In that case, where wet wash laundry service 
rather than barber service was involved, we think the court in its 
opinion written by Mr, Justice MeSurely completely answered the instant 
contention, It was there said: 

"The criminal statute of Illinois with which it is said 
the by-laws are in confliet, chap, 36, pars. 598-605 (Cahill) 
1933, in substanee makes illegal any agreement between cerporations 
and others to fix the price 'of any article of merchandise or 
commodity." This statute does not apply to laundry service fer at 


least two reasons: (1) merely washing articles is not furnishing 
an article of merchandise or a commodity, We are in accord with 


the statement in bebe ek Boke Va Pant, 114 Ark, 47, where a statute 
simiiar to ours was involved, re the court saids 


“tThe business of laundering is a mere service done, whether 
performed by hand or hy machinery, and an agreement to regulate the 
pric: pag charged therefor is in its last analysis merely an agree— 
ment to the price of labor, or services, and the Legislature of 
this State has abt made such ah agreement uhlawful,! . 
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“In State v, MeLellan, 155 La. 38, it was held that the laundry 
business was not trade or cosmeree, See also United States v. 

Fur Dressers' & Fur Dyers' Assn, 5 Fed, (2d) 869. And in State v, 


Duluth Board ef Trade, 107 Minn, 506, where the court was consider— 
ing the charges whether an agreement to make uniform charges for the 


services of the Board of Trade in making sales violated the anti- 
trust statutes of the state, it was said: 


"tAgreements to regulate the price of personal services, 
when standing alone, have never been held to be agreements in re- 
straint of trade, and it is only when connected with other con- 
tracts and eonduct which are in themselves illegal that they come 
within the purview of the Federal anti-trust law * * * that com 
binations and agreements, the sole and only purpose of which is 
to fix the charges that shall be made for personal services, are 
not within the prohibitions of the statute,! 


"Defendants cite Buckelew v, Martens, 108 N, J. Le 339, as holding 
that laundry service is a commodity. Reading the opinion indicates 
that the court did not consider this question but merely left te 
the jury whether it was the intention of the parties to control 
priees to the detriment of the public, and if it was it wes illegal 
and if it wes not it was legal, (2) ‘The statute is concerned with 
preventing monopolies. Plaintiffs' complaint charges that thous- 
ands of low priced washing machines are constantly sold and used by 
the public and that it is impossible for laundries to monopolize 
wet washing because every family can do its own wet washing, ‘et 
washing is simply washing articles without drying or ironing. 

The illinois statute and decisions of our courts against price 
fixing are directed against monopolies in fact, Agreements as to 
price fixing or against below-cost selling without an intention to 
establish a monopoly are not condemned, Plaintiffs argue that 

the by-laws of its association were not intended to, nor did they 
in fact tend to, create a monopoly against the public," 


It is then contended that the court was witheut jurisdiction 
te enter the decree because the by-laws ef plaintiff-Assoeciation 
upon which the decree is predicated "are in violation of the common 
law of this State." As was said in the Chicago Laundry Owners 
Association ease, "The decisions of our courts against price fixing 
are directed against monopolies in fact" and "agreements as te price 
fixing or against below-cosit selling without an intention to establish 
a monopely are not condemned," If an injunction is issued which does 
violate principles of the common law, the remedy of the parties enjoined 
is net to disobey the injunction, One may refuse to obey an injunction 
order only where it is absolutely void for want of pewer in the court 
te enter it, but he cannet refuse to obey it on the ground that it was 
improvidently or erroneously entered or that the pewer was improperly 
exercised, either because it violates principles of the cemmen law 


or for any other reason, (American Cigar Company v, Berger, supra.) 
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There has been no showing made of any common law principle violated 
by the decree that deprived the court of jurisdiction to enter it, 

Since it has been repeatedly held that the public policy 
of the state must be determined by its constitution, legislative 
enactments and judicial decisions, what has already been said, in se 
far as the jurisdiction of the court is concerned, disposes of 
respondent's contention that the entry of the decree and the issuance 
of the injunction in this case were contrary to public policy, 

The whole question of fairness in trade, including the 
question of unfair competition, is purely within the province of 
equitable jurisdiction (Hopkins on Trade Marks, Trade Names and 
Unfair Competition, 4th Ed., See, 22, p. 51), and we are constrained 
to hold that the Superior ceurt had jurisdiction of the subject matter 
of this cause under its general chancery power, The question of juris- 
dietion being the only question properly before this court on this 
appeal, the order of the Superior court of August 29, 1935, is for 
the reasons stated herein affirmed, 

ORDER AFFIRHED, 


Friend and Seanlan, JJ., coneur, 
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GEORGE E,. MORING, 
Appellee, — 


ae Yeenne COMPANY, a 
_ New York corporation, 


Appellant, 





APPEAL FROM SUPERIOR COURT, 
COOK COUNTY, 





304 1.A. 2527 


MR, PRESIDING JUSTICE SULLIVAN DELIVERED THE OPINION OF THE COURT, 


By this appeal defendant, The Peelle Company, seeks to 
reverse a judgment for $6,807.30 entered against it upon the verdict 
of a jury in an action brought by plaintiff, George E, Moring, to 
recover an alleged balance of commissions claimed to be due under 
the terms of a written contract. Defendant was engaged in the 
business of manufacturing and installing freight elevator doors 
and accessories and its home office was in New York city. Plaintiff 
represented The Peelle Company as its district manager at Chicago 
during the years 1930-1933. Defendant's motions for a directed 
verdict made at the close of plaintiff's case and again at the 
close of all the evidence were denied, 

The complaint alleged that the contract between the parties 
was executed May 1, 19303 that plaintiff duly performed his part of 
the agreement, executing numerous contracts for the sale of defend- 
ant's products both within and without his allotted territory, and 
supervising the installation thereof within his territory, for which 
he was entitled to receive certain specified commissions; that con= 
trary to the provisions of the aforesaid contract, defendant failed 
and refused to pay him the full commissions he claimed to be due 
him on seventeen transactions involving sales of defendant's 
products for installation in buildings both within and without the 
territory under his jurisdictions and that defendant paid him only 


a portion of the amount due him on these seventeen transactions 
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and there was a balance due of $5,643.65, together with interest 


thereon, 


The seventeen transactions in question, including the name 


and location of the purchaser, the approximate date of the sales 


contract, the purchase price of defendant's products in each instance, 


the commission alleged to have been earned, the commission actually 


paid and the balance claimed to be due on each are shown in the 
following tabulation: 


Purchaser 


American Can Co, 
Englewood, Iii. 


U.S. Post Office, 
South Bend,Ind, 


Continental Can 
Co,, Houston, Tex, 


U.S. Post Office, 
New York, N.Y. 


U.S. Post Office, 
Davenport, lowa 


Christian Seience 


Pub. Co. 


Boston, Mass. 
Weiich., Dock & 
Whse 


Co, 


Muskegon,Mich. 


Continental Can 
Co,, Seattle, Wash, 


Detroit Edison 
Co.,Detroit,Mich, 


Continental Can 
Cow, San Jose, 
Calif 


Hiram Walker & 


Sonse 


Peoria, Ili. 
U. &. Appraisers 


Stores 


Chicago, Ill. 


Approx. 
Date 


Total 
c 


May 19, $ 95,156.00 
1930 


Sept.8, 
1931 


July 27, 
1933 


1931 
May 1 
1992 39 
July 29, 
1932 


Aug. 7, 


Aug. 9» 
1933 


Auge 7» 
1933 


os 


Nov,2l, 
1933 


3,097.00 
1,215.00 
15,250.00 
1,875.00 


3270.00 


1,652.00 


1,925.00 
1,825.00 


3313.00 


145356040 19435464 


Sept. 17,500.00 1,750.00 
isbs 29, 17,5 ’ 


Balance 
Due 


$2,500.00 $2,257.80 


5% Commis- Comm, 
sion earned Paid, 
$4,757 80 
154.85 129,00 
60.75 50,00 
762.50 420,00 
93675 46.88 
163.50 73050 
82.60 eecsee 
96625 39-00 
91.25 25.00 
165.65 75.00 
10% 
_Commission 
662.50 
600,60 


25485 
10.75 
342650 
46.87 


90,00 


82.60 


57 025 


66025 


90 665 


773-14 


1,150.00 
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Firestone Tire Oct. 19, $ 1,071.00 § 107.10 $ 25.00 $ 82,10 
& Rubber Co., 1931 
Chicago, Ill, 


WeT. Raleigh Nov. 24, 4,800.00 480.00 283.00 197.00 
eat Freeport, 1931 


American Can Sept. 2, 4,300.00 430,00 300.00 130.00 
Co., Clybourn 193C 

Ave. »Chicago,I1l. 

Mason City,Iowa 1931 


Western Electric Sept, 21, 6,635.00 663.50 335.00 328,50 
Co,,Chicago,I11l. 1931 


Total $176,969.12 11,429.66 5,706.01 5,043.05 — 
(By the verdict of the jury and the judgment entered thereon plaintiff 
ee eee ee cae 5 interest thereon as to each 

Defendant's answer admitted the execution of the contract 
wherein and whereby plaintiff was appointed its district manager to 
execute contracts for the sale of its products and to supervise the 
installation thereof within his own territory and that said contract 
was in effect from the date of its execution until 1933, but denied 
that it had breached any of its provisions or that it is indebted to 
the plaintiff in any sum whatsoever, . 

As additional defenses defendant's answer alleged that the 
contract contained the following among other provisions: "The manu- 
facturer reserves the right to make an equitable division of commissions 
on sales where an outside office haS been influential in closing the 
sale, and vice versa, and to make an equitable award on contracts closed 
at reduced pricess;" that as to the purchase orders involved in all of 
the transactions set forth in the complaint defendant was compelled by 
reason of the then existing economic conditions to accept them at less 
than its existing list prices and that, therefore, by reason of the 
foregoing provision of the contract defendant “was entitled to and did 
make an equitable award of commissions on such sales to plaintiff and 
in all of such transactions the plaintiff received from the defendant 
all of the commissions to which he was in any way equitably or legally 
entitled, and he accepted the same in full payment and satisfactions" 
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wohes 
that with respect to seven of the transections set forth in the com- 


plaint, defendant accepted the contracts at prices below its existing 
list prices in order to keep its plant in operation, and thet by 

reason of the above quoted provision of the contract between the parties 
defendant “was entitled to and did make an equitable division of commis— 
Sions on such transactions, and in all of such transactions the plaintiff 
received from the defendant all of the commissions to which he was in 
any way equitably or legally entitled, and he accepted the same in full 
payment and satisfaction;" that with respect to eleven of the transac- 
tions set forth in the complaint "these contracts were negotiated and 
elosed independently and without the assistanee of the plaintiff" and 
that by reason of the foregoing provision of the contract defendant “was 
entitled to and did make an equitable division and award of commissions 
on such transactions, and in all of such transactions the plaintiff 
received from the defendant all of the commissions to which he was in 
any way equitably or legally entitled and he accepted same in full pay= 
ment and satisfaction;" that with respect to the purchase orders in 
five of the transactions set forth in the complaint "the assistance, 
effort and influence of representatives of the defendant, other than 
plaintiff, and in addition to the plaintiff, were realized and enjoyed 
by the defendant," and that, therefore, by reason of the aforesaid 
provision of the contract defendant “was entitled to and did make an 
equitable division of commissions on such transactions and in all of 
such transactions plaintiff received from the defendant all of the 
commissions to which he was in any way equitably or legally entitled 
and he accepted the same in full payment and satisfaction;" and "that 
prior to the commencement of this action and in accordance with settle- 
ments theretofore made which were entered into between the plaintiff 

and the defendant with full knowledge of the facts, the defendant paid 
to the plaintiff and the plaintiff received and accepted from the 
defendant *#* $5,978.53 in full satisfaction of the claims alleged in 


the complaint herein," 
Plaintiff's reply joined issue by denying all of the allegations 
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as to the foregoing defenses, 


The contract between the parties upon which this action is 


predicated is as followss 
“Way 1, 1930. 


The Peelle Company, a New York State Corporation; having its 
principal office at 47 Stewart Avenue, Brooklyn, N. Y., hereinafter 
called the manufacturer, and George E. Moring, of Chicago, Ill., here- 
inafter called District Manager, mutually agree to the following terms 
ef contract, covering the sale of Peelle Products, 


Article l, 


(a) The Distriet Manager shall execute, and supervise the 
sale of the manufacturer's products in the following territory: 


States of, North Dakota, South Dakota, Nebraska, Iowa 
Minnesota, Wisconsin, Illinois excepting East 5t. Louis and suburbs. 
In Indiana, the counties of Lake, Porter, La Porte, St. Joseph, 
Elkhart, La Grange, Steuben, Noble, DeKalb, and allen; Michigan, 
West of Straits of Mackinac; Kansas and Colorado, and Missouri, 


(db) The manufacturer shall maintain a branch office in 
Chicago, Illinois, at its own expense, 


(ec) The manufacturer shall furnish the District Manager 
with price and the District Mamager shall quote, and accept 
contracts, in name of the manufacturer. 


Copies of all estimate sheets, and proposals, shall be sent 
to the manufacturer, 


Contracts closed, or lost, shall be reported to the manu- 
facturer at once, 


Article II. 

The manufacturer shall bill, and collect, all contracts. 
Article III. 

The District Manager shall receive commissions as follows: 


10% on sales opened and closed for products installed in build= 
ings located within the territory. 


5% on sales closed for products installed in buildings located 
outside the territory. 


5% on sales closed by others outside the territory, for products 
installed in buildings located within the territory. 


One~half commission on sales made through subagents. 


Pull commission on sales, in open territory, that are assigned 
te the District Manager for closing. 


the Kanutac turer reserves the right, to make an equitable 
division of commission sales where an outside off 
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influential in closing the Sales and vice VorSas and to make an 
equitable award on contracts ¢ closed at reduced prices, 













Article IV. 
The sell rices of roducts to Na «dona users shall be 
y the manufact bef commiss 





Z Ali var as condi te ons 
demand, [The only purchasers involved here who were classed as 
eat users" were the American Can Company and Continental 
Can Company. ] 

Commissions become due as collections are made, 


The manufacturer shall pay the Distriet Manager a drawing 
account not exceeding the accrued commissions on sales. 


Article V. 


This contract may be terminated by either party on sixty 
(60) days written notice, 


Article VI, 
The agent agrees to faithfully present the manufacturer's 
Products to prospective users and diligently follow all leads for 
business in this territory. 
THE PEELLE CO, 
By (Signed) C, W, Peelle, Pres. 


Date May 1, 1930. 
(Signed) Geo, HE, Moring 
Date May l, nF $304" (Italics ours,) 


Defendant's contentions as stated in its brief are that with 
“respect to each and every transaction involved in this case there was 
an accord and satisfaction between the parties, the evidence concern- 
ing which stands undisputed, and that therefore the piaintiff is 
entitled to recover nothing; *** that all of the sales of its products 
involved herein were made at prices below its standard list price in 
effeet at the time the saleswere made, and that therefore under the 
provisions of Article III of the agreement it was authorized to make 
an equitable award of commissions on such transactions, which would 
necessarily be less than the stated percentages set forth in Article 
III; that beeause of such reduced prices below its standard list 
price it did in good faith make equitable awards of commissions to 
the plaintiff, and that the plaintiff accepted these equitable awards 
at less than the stated percentages, in full payment and satisfaction, 


The defendant further contends that with respeet to some of these 
transactions, services leading up to the sales were rendered by 
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a, 
members of its organization other than the plaintiff and that under 
Article III of the agency agreement it was authorized to and did in 
good faith make a division of commissions on that account and that the 
plaintiff in those cases was paid and accepted a commission which was 
less than the stated percentages set forth in Article III and that he 
accepted the same in full satisfaction of his claimed commissions on 
those sales; that with respect to sales of the defendant's products to 
concerns who were National users, it was provided in Article IV that 
commissions in those cases would vary as conditions demand, and that the 
plaintiff was in good faith paid commissions on such sale accordingly, 
which were less than the stated percentages set forth in Article III of 
the agreement and that he received and accepted the same in full satis= 
faction." 

Plaintiff's theory is that he was entitled to receive commissions 
on the transactions involved in this proceeding at the stated percentages 
set forth in Article III of the contract, regardless of the prices at 
which the sales were made or of any other alleged reservation contained 
in the contract, and-that, inasmuch as he was not paid such percentages 
on these sales, he is entitled to recover from defendant the difference 
between what was paid him and the amount he should have received in 
accordance with the percentages stated in said Article III. 

For a clearer understanding and proper consideration of the 
questions presented-tt is necessary to set forth somewhat fully the 
relevant and salient facts and circumstances, The evidence as to the 
facts hereinafter set forth was undisputed, 


AMERICAN CAN COMPANY ; 
CHICAGO, ILLINOIS, : 


This contract which was entered into between the American 
Can Company and the Peelle Company in New York, required the install- 
ation of defendant's equipment in the plant being erected by said 
American Can Company at Chicago (Englewood), Illinois. The contract 


price was $95,090, Inasmuch as this contract came within the classifi- 


cation "closed by others outside the jh aor id products installed 
in buildings located within the territory," plaintiff claims that under 
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his contract with defendant he was entitled to receive a 5% commis- 
sion or $4,757.80, and that having received but $2,500 commission, 
there is a balance due him of $2,257.80. May 19, 1930, defendant 
advised plaintiff by letter that it had received the contract for 

the installation of its equipment in this building and said further, 
"We are crediting your account with $2,500 on this job. We ask that 
you give us full cooperation in order that this job may be one of the 
finest the Peelle Company ever installed," May 21, 1930, plaintiff 
wrote in reply: 


"I note you have credited my account with $2,500.00 commis— 
sion on this job, but if the total amount of the contract is as above 
mentioned, you ere not figuring the commission in accordance with my 
ageney agreement, which calls for 5%. On some American Can jobs, you 
allowed the full 10%, but of course, I do not expect the full 10% 
on this job. However, I fell that I am entitled to the full 5%." 


Subsequently, on June 4, 1939, plaintiff again wrote to 
defendant, saying: 


"No doubt you will recall our conversation in reference to 
the commission on this job. I trust you have had an opportunity to 
go into this matter with Mr. H. E, Peelle and are prepared to allow 
me the regular 5% commission on this job, *#* 


"For your information, I wish to advise that my bookkeeper 
today gave me a statement showing a considerable loss during the first 
five months of this year. I have actually lost money, not figuring 
items of salary or profit; therefore, if you can give me the full 5% 
on this job, it will help to take me out of the red." 


Defendant replied on June 7, 1930: 


"It is true that we got a rather long price fer the job but 
under present conditions and circumstances, I believe you might 
consider yourself fortunate that we were able to award you $2,500 
commission which in one way is a break for Mr. Moring. 


‘We have been operating our business in the red since 
February 1, Not one single month of this year have we shown a profit 
due to lack of volume of business, *** 


"The above job may be the only large sized job we will 
obtain out of the Chicago territory for the entire year, and as you 
know we have rearranged and added on to our overhead expenses by 
carrying the Chicago branch office under the new arrangement, We will 
need all we can make on the American Can job to help fight the game 
and in the Chicago territory, *** 


“We also point out to you that the American Can job will be 
supplied with the new individual operators, and we do not know our 
costs, not having performed a large job of this size with this type 
of operator. 


“While the price may look long, it may not be long before 
we get through. 
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"I trust you will appreciate that we want to see our 
representatives well compensated at all times, and perhaps it will 
work out that way at the end of the year, Anyhow, we ask you to 
bear with us in this case, and we want you to feel that we have 
been just as fair as we possibly could be under present conditions 
and circumstances," 

Under date of February 3, 1931, plaintiff received from 
defendant a memorandum, which stated in parts 

"We are enclosing check for $1,875 which is 75% of your 
commission on American Can job number 30232. This is approximately 
the amount which we have received on this job, \e hope this will 
meet your immediate requirements," 

Defendant's eheck for $1,875, dated February 3, 1931, and payable to 
the order of plaintiff, which bore on its face the notation “in 
settlement of 30232 $1,875," accompanied this memorandum, The 
Number 30232 was the contract number for this job, Plaintiff 
acknowledged receipt of defendant's foregoing memorandum and the 
check which accompanied same as follows: 

"J acknowledge receipt of your letter of February 3, en- 
Closing cheek for 75% of the commission on the American Can Company, 
job #30232," 

Thereafter, on April 1, 1931, plaintiff received from 
defendant a statement of account showing, among other things, commis— 
sions earned by him, including the item of $2,500 commission on. this 
American Can Company job, and the statement shows a balance due plain-~ 
tiff of $999.54, Accompanying this statement of account was a check 
from defendant to plaintiff for $999.54, which was the amount of the 
balance shown to be due plaintiff in the statement of account, This 
check bears on its faee the notation “in settlement of statement 
attached, $999.54." Plaintiff indorsed and cashed this check, Sub- 
sequent to his receipt of the foregoing statement of account and 
defendant's check for $999.54, plaintiff made no protest by letter or 
otherwise with regard to the commission awarded him on this job, 

The American Can Company was a “National user." It will be 
noted that plaintiff in his initial protest as to the amount cf 
commission awarded to him, said "I feel that I am entitled to the 
full 5% and that later he stated “If you can give me the full 5% 


on this job, it will help to take me out ef the red." Then 
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fGen 
after the exchange of correspondence, which apparently satisfied him 
as to the fairness of the allowance of commission, he made no further 
protest and accepted the amount awarded in full payment and settlement 
of his commission on this job, 


UNITED STATES POST OFFICE, 
SOUTH BEND, INDIANA, 


The contract for the installation of defendant's equipment in 
this building was proeured by one Zoller, who was employed in defend- 
ant's home office in New York and plaintiff had nothing to do with 
fixing the price on this job, Im connection with this transaction 
plaintiff testified that the home office wrote him a letter that due 
to the fact that all bids were taken in Washington on Govermment jobs 
"they would act as a clearing house for ali quotations” that went out 
and that in order to get any of the Government jobs, it would be 
necessary to "cut down prices." On September &, 1931, defendant wrote 
to plaintiff enclosing the manufacturing order for this job and stated, 
"we are crediting your account with $129.00 commission on this job," 
Under date of September 14, 1931, defendant wrote plaintiff stating: 


“Wir, Zoller elesed this job with the American Elevator 
and Machine Company at the price of $3,120.00 net," 


On November 1, 1931, defendant sent plaintiff a statement of 
account which showed the allowance to him of $129 commission on this 
job, Subsequently, on September 26, 1933, defendant sent plaintiff a 
further statement of account again showing the award to him of $129 
commission on this job, Plaintiff testified that he was wnable to 

reeall whether he had any further comsunication with defendant with 
| respect to this transaction after September 26, 1933. He further 
testified that during the life of the contract from May, 1930, toe 
December, 1933, he received from time to time from defendant's home 
office statements of account with respect to commissions which had 
accrued to him and that these statements were issued about the first of 
every month, showing cash paid him, withdrawals that had been made by 
him, whether or not he was overdrawn or underdrawn and the amount ef 


balance due, etc, 
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This contract was taken at a greatly reduced price and at 
no time did plaintiff protest the $129 commission allowed and paid 
hin, 


CONTINENTAL CAN COMPANY 
HOUSTON, TEXAS, 


The contract for the installation of defendant's equipment 
in this building was obtained in 1933. The contract price was $1,350 
less 10%, or a net price of $1,215, Plaintiff was awarded and received 
a commission of $50 on this transaction but claims he was entitled to 
receive 5% of the net contract price or $60.75 and that there was a 
balance due him of $10.75, On June 15, 1933, plaintiff telegraphed 
defendant at New York that the Chief Engineer of the Continental Can 
Company “advise our price away out of line" and wanted to know if 
defendant cared to make any reduction in price, In response to this 
telegram defendant wrote plaintiff on the same date as followss 


"We are about through with price cutting, though we have 
made some concession on the original price quoted for the above 
job. THe 


"In the past month the price of our motorized sheaves have 
advanced in material costs alone 15%; steel has advanced, lumber has 
advanced, malleable iron has advanced, chain has advanced, and there 
is no question in my mind but that labor will be advanced within the 
next six months, It is time for these buyers to get it into their 
heads that the price cutting era is over, 


“We have run plenty in the red during the past year, and 
even if we were to get top prices on the volume of business we 
could corral today, we would still be in the red. Therefore, in 
your selling arguments these are some of the points you want to 
use when it comes to a = of price, ‘Ye only ask a fair price 
for our product, and a fair profit. I mean by a fair profit 10%, 
and we can only make this 10% by sticking by our list price and 
carry the discount for the elevator companies in the bargain, 60 
with the concession we have made on the above job, we will do well 
to break even at the figure we have quoted, because the job is away 
down in Texas and we will have to send an experienced man to erect 
which would be an additional expense to this particular installation," 


On July 13, 1933, plaintiff wrote defendant stating: 

"I trust that you have made your setup on the above job and 
that you will be able to advise me the amount of commission I will be 
credited with on this job, as per our conversation when you were in 
Chicago," 

Under date of July 18, 1933, defendant replied to plaintiff's 
letter stating that as soon as the erection item was settled, he would 


be advised as to the amount of his commission, Thereafter, on July 27, 
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1933, defendant wrote plaintiff: 


“Por your information, your account has been credited with 
¢50 commission on this job." 


Plaintiff did not reply to this letter. On August 31, 1933, defendant 
sent plaintiff a statement of account showing an award of $50 commission 
on this job and again on November 24, 1933, a similar statement of 


account was sent him, 
The Continental Can Company was a "National user,” and this 


order was taken at a reduced price, Plaintiff made no protest whatso- 


ever against the $50 commission awarded him, 


UNITED STATES POST OFFICE 
NEW YORK CITY. 


This contract for the furnishing end installation of defend- 
ant's equipment was obtained by pleintiff from the Westinghouse Electric 
Company in 1931, The price of $15,250 was made up in defendant's home 
office and plaintiff had nothing to do with fixing same. On January 16, 
1933, plaintiff wrote defendant: 


"you will no doubt remember the conversation you had with 
the writer in reference to the commission on the above building, 


"I told you at the time I secured the order that 1 would 
leave this entirely up to your own good judgment as to what commission 
you could pay on this order, Up to the present time I have not had 
any commission set-up, and I trust that job has progressed far 
enough so that you cam advise me at this time what commission you will 
be able to allow me," 


Defendant replied to this letter under date of January 18, 


1933, as follows: 


“In reply to your letter of January 16th with reference to 
our arrangement with you for commission on the above job, # it is 
true that we have re the job through the factory, and if we can do 
as well in the field as we have done in the factory, we will be able 
to almost break even on the job, that is carry full overhead, 


“We are going to be able to allow you a commission on this 
job, but this cannot be determined until we complete the erection 


Work. 


"In order to come out even on the job we will have to erect 
these doors not to exceed $15,00 per opening, complete labor cost. 
This I believe we can do, and at least I can say that there will be 
some commission in the job for you. How much is something we cannet 
determine at this time, as stated above," 


On May 9, 1933, plaintiff wrote defendant: 
"J trust that you were able to make the erection for the 
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price that you advised me you would be able to when you were last 
in Chicago, and that the job has shown you a profit, and I hope 

you will be able to allow me the regular commission on this job, 

if you can do this, I will be glad to take Tax Warrahts in place of 
cash, as I believe I will be able to dispose of them in Chicago, 
although i may have to take quite a discount in order to get cash 
on then. 


"To date I have only received $110,00 this year, from 
wens CO. I will appreciate all you do for me, and will repay all 
avors. 


Defendant replied to the foregoing letter under date of 
May 11, 1933, and, among other things, stated: 

"In reply to your letter of liay 9th regarding your commis= 
sion on the above job, while we did very well on the final wind-up 
of this job, yet the showing was not sufficient to allow you eg 
regular comission of 5%, which would have made a total of $762,50. 

“We, of course, have not received any money whatsoever on 
previous billings made fo Westinghouse covering this job, but to 
help you out we will not ask you to wait until they pay. 

"We can pay you $420.00 cash, or you can take $600,00 
worth of Chicago tax warrants, We rate this at the present time to 
be worth $70.00 in Chicago, and you might be able to get better than 
$70.00. The last quotation we had from he was $72,00, Therefore, 
if you will advise me immediately, we will either send you a check 
for $420.00 or tax warrants in the amount of $600.00," 

On May 15, 1933, plaintiff telegraphed defendant as follows: 

"Re letter eleventh will accept tax warrants," 

On the same date defendant wrote plaintiff: 

"In accordance with your telegram to Mr. C. W,. Peelle, we 
are enclosing Tax Warrants in the amount of $600 in full payment 
of your commission on contract 31358, U. S. Post Office," 

Also on the same date, subsequent to the despatch of his 
foregoing telegram, plaintiff wrote defendants 

"In reply to your letter of the llth, we wired you as per 
enclosed copy of telegram, and we presume that you would mich 
rather be out the Tax Warrants than you would the cash at this 
time, so I will be glad to accept them. I do not know at this 
writ just what I will be able to get for them, but I will in 
all probability be able to use them," 

On June 23, 1933, defendant sent plaintiff a statement of 
account, including items of commissions allowed on various jobs, 
on which statemnt appeared, the United States Post Office job in 
New York City, Contract Ne. 31358, showing an allowanee of $600 
commission on same, On this statement of account appears the 
notation, "We have issued $600.00 worth of Certificates of 


Acceptance on 31-358, to you," 
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This order was taken at a greatly reduced price, During 
the exchange of correspondence plaintiff stated in the first 
instance "I told you at the time I secured this order that I would 
leave this entirely up to your own good judgment as to what commis- 
sion you could pay on this order," and later "I hope you will be 
able to allow me the regular commission on this job." Then when 
he was offered $420 in cash or"$600 worth of Chicago tax warrants" 
in full payment of his commission on this job, he accepted the tax 
warrants. 


UNITED STATES POST OFFICE, 
Davenport, IOWA, 


This contract was obtained by someone other than plaintiff 
from the American Elevator and Machine Company in Louisville in 
1932, for the installation of defendant's equipment in this build- 
ing within plaintiff's territory. 

Plaintiff was allowed and accepted a commission of $46.88, 
which was 2=-1/2% of the net contract price. He now claims that he 
was entitled to receive 5% commission or 993.75 and that the unpaid 
balance due him is $46.87, 

On February 29, 1932, defendant wrote plaintiff: 
contciy, sre A afuders etn aber Ean tll 2a 
awarded the contract," 


"It will not be necessary for you to do anything on this 
job unless you receive contrary instructions. 


"You are no doubt familiar with Buckridge's contract 
with the American Elevator Company. He will keep you fully posted 
of the developments," 


In response to repeated inquiries from plaintiff as to 
whether this contract had been secured, defendant wrote plaintiff 
on May 11, 1932. 


"In reply to your letter dated May 9, we have received 
the formal order from the American Elevator & Machine Company, 
but it is being held up until we can talk to Buckridge about it. 


"Although we believe that we will accept the order the 
price is such that there will be no commission in it whatever, 
We will, however, set up a nominal amount for you. As soon as 
the matter has been settled we will notify you how much commission 
we have credited to your account, and will at that time send you 
a copy of the order," 
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On May 13, 1932, plaintiff wrote defendant: 


wv 
order from the Raseiea, Beto S ea Re ENS ESaSaNy Speier ators 
on the above building and that you are not sure whether or not you 
will accept the order, 


"I note that the price is such that there will be no 
commission in it whatsoever but that you will set up a nominal 
amount for this office, 


"To say that this is discouraging is putting it very 
this dab I certainly figured on getting a full commission out of 
s job, 


"It seems to me that the way the government jobs are going 
it might be a good idea to let someone else handle them or get to- 
gether with our competitors so that when we do get them there will 
be some profit in them, 


"If there was a lot of business at this time, I would not 
object to waiving the commission on these jobs but with present 
conditions it is almost impossible for me to operate on present 
commissions, At present I do not know how long it will be possible 
for me to operate without calling on you for assistance," 


On May 16, 1932, defendant replied to the foregoing letter 


as followss 


"In reply to your letter dated May 13 regarding the commis= 
sion on this job, I believe that if you have checked the price at 
which this business was taken for the material furnished, you will 
ore no further criticisms as to the commission set up for you on 

s work, 


"This Government work is merely a question of taking it or 
leaving it, 


"If, after going over the job, you are unwilling to accept 
the commission we have set up for you, we still have an opportunity 
of turning the contract down. In looking at it from this angle, 
it is a question of taking what we can get, or not taking anything, 
Furthermore, as you know, Bright gets in on every one of these jobs, 
and no matter what price we got for the job, a part of the commission 
on the job would have to be credited to Tom Bright's account, 


“With regard to the suggestion that we ought to get together 
with our competitors on this work, we are willing to try any 
suggestions that you have to offer, In the first place you would 
have to line up St, Louis, Richmond and Security, and then if your 
price were too high, these jobs would automatically go to Haughton 
and Westinghouse who make their own operators, This is a helpless 
situation so far as we can see from a standpoint of price, If you 
Have any suggestions to offer, we will certainly consider them and 
try them if at all possible." 


Two days latter, on May 18, 1932, plaintiff sent this reply: 


"In reply to your letter of May 16th, in reference to the 
commission set up on the U, S. Post Office Job at Davenport, please 
be advised that I was not criticizing for the amount of commission 
set up on this work but I was just telling you that I was very 
much disappointed as I was hoping to get a full commission on this 
job but I agree with you that it would be much better to take what 
we can than to let these jobs go to our competitors, 
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"I feel that it is a erime to have to take all this govern- 
ment work at such ridiculously low prices. There ought to be some 
way to line up our competitors on this government business even if 
you have to split the business on an equal basis, We would at 
least get a good profit out of the jobs we do for them. Under the 
present arrangement no one makes anything out of any of the jobs." 

On July 16, 1932, defendant furnished plaintiff with a 
statement of account showing commissions accrued and due on various 
transactions, including an item covering the Davenport Post Office 
job, Contract No, 3268, which showed an award of commission of $46.88. 
Defendant's list price on this job was $3,500 and the price at which 
the contract was taken was 46% below said list price. 

This contract was taken at a reduced price, Here we find 
both parties decrying the poor prices being paid om government jobs. 
Defendant advised plaintiff that this order was taken at such a low 
price that no commission could be allowed but that it "will set up 
a nominal amount for you." Plaintiff states "I certainly figured on 
getting a full commission on this job." Defendant writes back, "If, 
after going over the job, you are unwilling to accept the commission 
we have set up for you, we still have an opportunity of turning the 
contract down." Then plaintiff replies that he “was not criticizing 
for the amount of commission set up on this contract," Plaintiff was 
allowed and paid a commission of $46.88. There certainly was no 
insistence here that he was entitled te be paid commission at a rate 
stipulated in the agency contract. 


FIRESTONE TIRE & RUBBER COMPANY, 
CHICAGO, Illinois. 


The contract covering this transaction was obtained by 
plaintiff from the Otis Elevator Company in Chicago in 1931, at a net 
price of $1,071, Plaintiff now claims 10% commission on same, which 
would be $107,10, He received $25 and claims a balance due of $82,10,. 
Under date of October 31, 1931, defendant wrote plaintiff acknowledging 
receipt of this order and stated, “We are crediting your account with 
$25 commission on this job." Thereafter, on April 18, 1932, defendant 
sent plaintiff a statement of account showing various commission allow- 
anees, including an award of commission on this job of $25, Plain- 
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tiff's list price on this job was $1,550 and the price at which the 
contract was taken was $400 less than list. There is no evidence 
that plaintiff by letter or otherwise, either before or after April 
18, 1932, made any complaint or protest concerning the commission 
allowed him on this transaction, 

This contract was taken at a reduced price and prior to the 
institution of this suit plaintiff made no protest at any time as to 
the amount of commission awarded and paid hin, 


W. T. RALEIGH COMPANY, 
FREEPORT, ILLINOIS, 


This contract was obtained by plaintiff in 1931 at the price 
of $4,800, He now contends that under the terms of his ageney con- 
tract he was entitled to a commission of 10% of said amount or $480, 
He received $283 and claims a balance due of $197. 

On November 27, 1931, plaintiff wrote defendant a letter 
enclosing the order on this job and stated therein: 


“For your information, we may add that we had a very 
hard time to get this order due to the low prices quoted by Richmond, 
Security and Harris Prebble," 


Under date of November 30, 1931, defendant wrote plaintiff: 


“We appreciate theeffort you put forth on this job, but we 
are sorry that the price is so low that the question of commission 
can hardly be settled at this time. 


"The F, 0. B. basis which you used in making up the price 
cannot be used in a territory where The Peelle Company carries the 
office overhead. This method is now only being used on the west 
coast where The Peelle Company does not pay any overhead in any of 
the offices. Furthermore, the discount is not 10% and 10% which you 
used, but is only 10%. Jobs in your territory to be figured correct- 
ly are based on the erected price list, 


"We appreciate all of the edfort that you put forth on the 
job and we therefore want to give you as much commission as possible. 
The only way we know of to do this is to wait until the job has been 
completed and all of the costs have been tabulated, and if we can 
give you more than the $397 which you set up we will certainly do so, 
If the job shows a loss, we will, of course, have to set a nominal 
amount, as we know that you would not want the full commission if 
the job showed a loss," 


On January 4, 1932, plaintiff wrote defendants 


"In reply go your letter of December 30th in reference to 
the cost of frames on the above building, we are pleased to advise 
you that we were able to purchase these frames for the lump sum of 
$84, and you will note that the set-up on our estimate sheet was 
Mo This gives us a net profit of $214 on the purchase of this 
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"We hope that through the additional profit you were able 
to make on this item, that you will be able to allow us a straight 
10% selling commission on this job." 

On January 6, 1932, defendant replied as follows: 


"Your letter of January 4th with reference to the final cost 
analysis of the above job has been referred to me for settlement, 


"I find that we have finally completed the costs on this job 
and we ean break even and carry our overhead by allowing you $283.00 
commission, We perhaps could have done better, but under present 
conditions, with low production, we are under a high percentage of 
overhead, which we cannot avoid and we did not put full overhead 
against the job at that, as we did not feel like charging the over= 
head against the field work, as we usually do on all jobs and the 
savings you were to effect on the iron work was certainly a big item 
of help. Then we had an item of $174.19 for freight costs, total 
raw material costs approximately $1,500, 

"I am sorry that we could not work the job out to give you 
a straight 10%. We ourselves are taking no net profit from the job 
but in spite of this, under present conditions, we are pleased to get 
the job to help us that much, at least on our overhead. 

- ‘Under date of January 6, 1932, defendant sent plaintiff its 
check for $283, bearing on its face “in settlement of commission on 
31343, Raleigh." Plaintiff indorsed and cashed this cheek, On 
January 14, 1932, defendant sent plaintiff a statement of account 
showing an award of commission of $283 on this job, which amount 
plaintiff received, On February 2, 1932, plaintiff received from 
defendant a further statement of account, which also showed the item 
of $283 commission on this job. Plaintiff did not communicate with 
defendant with respect to this award of commission subsequent to 
February 2, 1932, 

This contract was made at a reduced price, In the exchange 
of correspondenee plaintiff did write defendant that he hoped “that 
you will be able to allow us , straight 10% selling commission on this 
job." when defendant replied, "I am sorry that we could not work the 
- Job out to give you a straight 107’ and forwarded to plaintiff its 
check for $283, bearing the notation thereon, "In settlement of 
commission on 31343 Raleigh," plaintiff made no protest and cashed 
the check, 

AMERICAN CAN COMPANY 


CLYBOURNE AVENUE, 
CHICAGO, ILLINOIS, 
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Plaintiff obtained this contract «at a net price of $4,300. 
He received $300 commission but now claims that he was entitled to 
receive a commission of 10% of the contract price or $430 and that 
there is a balance due him of $130. On October 9, 1930, plaintiff 
wrote defendant: 


"Your letter of October 4th, advising me that you are 
setting up 5% commission for the sale of the above mentioned job has 
been received by the writer, and I will say that your letter has taken 
all the pep, energy and ambition right out of the writer, 


"It is most discouraging, in view of all of the other dis- 
couraging situations we have to overcome in Chicago, and in all fair- 
ness, I feel that I am entitled to 10% commission on this contract, 

I negotiated this entire proposition with Mr. Love of the Chicago 
office and put in quite a lot of time on the job with Mr, Love; also 
this job was sold at a loaded list price, and not at a cut price, 


"Had the job been taken at a cut price, then I would not 
have felt badly if you had asked me to accept 5%. The Staley job 
which we closed last week is another job on which I put weeks of work 
and finally had to accept 5% on it. 


"I trust that you will advise me by return mail that you 
e crediting my account with 10% instead of 5% as stated in your 
etter e 


Under date of October 15, 1930, defendant replied to plain~ 
tiff as follows: 


"The writer has read your letter of October 9, addressed to 
lr, H. E, Peelle, regarding your commission on the above job. 


"The American Can Company » particularly this year, have 
proven to be "bread and butter! for both yourself and The beelle 
Company; not only in Chicago, but other territories as well, Were 
it not for the fact that we receive from them list price for our 
goods, we would certainly be up against it carrying on some of our 
overhead expense, in the Chicago office. Also, a certein proportion 
of the overhead has to be carried here in our New York office in 
engineering these jobs. 


"Other jobs, as you know, are pretty lean, We ourselves 
are taking half a loaf, and less, in many cases this year. 


“after all, the American Can Co, is a national user and 
uses Peelle equipment exclusively, due to the arrangement H, =, Peelle 
has with them, We agree you negotiated the entire sale, but on the 
other hand, it was due to our national arrangements that the job was 
closed. This contact with the American Cam Co, costs us a lot of money 
to maintain, and we feel that 5% commission H. £, set up for you on 
this job, is entirely fair to everyone concerned under the circumstances," 


On February 6, 1931, plaintiff again wrote defendant as to this 
transaction as follows: 
"If you will refer to Mr. H. BE. Peelle's letter of October 4th, 


in which he eredits my account with 5% commission om this job, you 
will recall that the writer took this matter up with you when you 
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were in Chicago. At that time you told me to let the matter ride 
until after we had completed the installation of the doors, to see 
how we came out on the job. Personally, I think we have completed 
installation at a very small cost. The conditions surrounding this 
sale were that the entire negotiation was handled by the writer with 
Mr, Love, of the American Can Company, in the Chicago office, and 

we secured a very high price for these five doors, 


"I feel that in view of the above I should be given my 
regular 10% commission on the sale of this equipment. 


"I trust that you will go into this and advise me what 
you can do on it." 


On February 18, 1931, defendant made this reply to plaintiff's 
last letter: 


"Referring to your letter of February 6 with referenee to 
further commission on the above job, beg to advise you that we have 
finally gathered the complete costs on the job and find that our 
profit on the job would not warrant paying you a 10% under the 
circumstances, 


"I think I pointed out to you heretofore that the American 
Can work all over the United States, and particularly in Chicago, is 
influenced by a good deal of expense and hard work on the part of 
Mr, H. E, Peelle here in New York, Mr, ii, =, Peelle at the present 
time is in Florida, with the Chief Engineer, so you can see that this 
costs money, Aside from this, were it not for the American Can jobs 
we have had in Chicago during the past year, I do not believe we could 
afford to carry on the overhead expense in the Chicago office, which 
the prices on these jobs help support, 


“ie will give you a commission of three hundred ($300.00) 
dollars on this job. You may be surprised to learn that this leaves 
the Peelle Company exactly three hundred twenty-two ($322.00) dollais 
net profit." 


Finally as to this transaction plaintiff wrote defendant on 
February 20, 1931: 


"In reply to your letter of February 1c, I want to thank you 
for allowing me a total of $300,00 commission on the above mentioned 
job, I appreciate the fact that the American Can Company's business 
costs money to sell; also the facet that they are helping to carry 
overhead expenses in the Chicago office, 


"If business were anything like normal, you may rest assured 
that I would not say anything about the commission set-up on these 
jobs; however, in view of the fact that business is not anywhere near 
normal, my own personal income has been reduced about 75% over previous 
years, and the fact of the matter is, that I have not made enough 
money in the past year to really pay my living expenses, Therefore, 

I have to get as much as I possibly can out of each and every job. *** 


“Again assuring you that your attitude on the above mentioned 
job is appreciated," 


Thereafter, on March 1, 1931, defendant furnished plaintiff 
with a statement of account of commissions on various jobs, including 


the item of $300 commission on this transaction. 
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This purchaser was a "National user." In view of plain- 
tiff's statement in his letter of February 20, 1931, "I want to 
thank you for allowing me a total of $300 commission on the above 
mentioned job," it is difficult to understand how plaintiff's claim 
for a balance due on this transaction could be allowed by either the 
jury or the court, 


UNITED STATES POST OFFICE 
MaSON CITY, IOWA 


This contract was obtained by plaintiff in 1931 from the 
Otis Elevator Company at Omaha, at a net price of $2,061.72. Plaintiff 
was awarded a commission of $222,13, but he now claims that he is 
entitled to a commission of 10% or $296.17 and that there is a balance 
due him of $74.04, He testified that the procedure followed in ob— 
taining this contract was the same as that pursued in the other con— 
tracts with the United States Government involved in this case, On 
June 29, 1931, defendant wrote plaintiff acknowledging receipt of the 
contract and stating “we are crediting your account with $222.13, 
which is 7-1/2% of the net contract price," 

Under date of July 1, 1931, plaintiff wrote defendant: 


"In reply to the copy of your letter of June 29, in which 
you advised me that you are crediting our account with 7-1/2% commis- 
sion in place of 10%, will you please advise me why the cut in the 
commission, as this is not in accordance with my contract with you, 
As this job wes taken at list price I cannot see any necessity for 
making any cut. Therefore, I trust that you will advise me that you 
are allowing me the commission in accordanee with my contract and so 
advise your accounting department, *** 


"Paul: I don't object to cutting my commission when we have 
to cut our price, but I got to get a break sometimes," Geo." 


On July 6, 1931, defendant answered plaintiff as follows: 


Re acknowledge your letter dated July 1 in which you ques- 
tion your commission allowance on this job, 


"This job was taken at list, less 5%, but it is not the 
reason why we credited your account with only 7-1/2% commission, 
We should have explained to you in our acknowledgment that 2-1/2% 
commission is credited to the Washington office, for‘ the work they do 
in general on Government jobs, Bright keeps in very close touch with 
all Government projects and forwards to this office complete plans 
ahd specifications, notifies us the result of the opening of the bids, 


and lets us know immediately when elevator companies are awarded their 
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formal contract. He also gives us any additional information that 

we need on the jobs, This is, of course, mostly routine work but 
takes up Bright's time and is worth 2-1/2% on the business that 

we are able to obtain, Furthermore, The Peelle Company is spending 

a lot of money in traveling expenses in obtaining and making contacts 
with the Government, which is taken care of by Frank Buckridge, lie 
are not, however, penalizing our offices on account of this expense, 
These jobs are either cut and dried setups for Peelle before the bids 
go in, or else we do not get the business, so far as the Otis Office 
is concerned, 


"Under the conditions, we hope that the 7=-1/2%4 commission 
will be satisfactory to you." 


On July 8, 1931, plaintiff wrote defendant: 


"In reply to your letter of July 6, we note that ir, Qright 
is being credited with 2-1/2% commission on all government jobs and 
we agree with you that he is entitled to this commission, Had you 
given us this explanation when you sent through the manufacturing 
order on this job we would not neve questioned it," 
n 

This contract was one/which an outside office had been influ- 
ential in closing the sale. In view of the statement in plaintiff's 
letter of July 18, 1931, that "we note that Mr, Bright is being credited 
with 2-1/2% commission on all government jobs, and we agree with you 
that he is entitled to this commission," and his further statement 
therein that “had you given us this explanation when you sent through 
the manufacturing order on this job we would not have questioned it," 
there is no justification for the allowance of plaintiff's claim for a 
balanee of commission due 6m-this transaction, 


WESTERN ELECTRIC COMPANY 
CHICAGO, ILLINOIS, 


This contract was obtained by Plaintiff in 1931 and the con- 
tract price was $7,475 less 10%, or $6,700.50 net. Plaintiff was 
awarded and received $335 commission, He claims he was entitled to 
receive 10% of the contract price, which, according to his computation, 
amounts to $663.50, and that there is a balance due him of $328.50. 

On September 29, 1931, defendant wrote plaintiffs 


"We acknowledge your letter dated September 23rd with which 
you enclosed Otis' formal order on the above job, 


"We have eredited your account with 5% commission of the 
net contract price," 


On October 1, 1931, defendant furnished plaintiff a statement 
of account showing commissions allowed on various jobs, including an itr 
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of $335.02 commission awarded plaintiff on this order. This allow 
ance of commission made by the defendant was accepted by plaintiff 
without question. The evicence disclosed that this contract was 
taken at 10% less than the list price, 

This order was taken at a reduced price, The amount of 
commission awarded and paid plaintiff on this job was not disputed 
in any way prior to the institution of this action, 


CHRISTIAN SCIENCE PUBLISHING COMPANY, 
BOSTON, MASSACHUSETTS, 


This contract was obtained by plaintiff in 1932 at a price 
of $3,000 net. ‘Subsequently, by reason of additional equipment re= 
quired, the contract price was increased to $3,270. Plaintiff was 
awarded and was paid a commission of $73.50, but he now claims he 
was entitled to receive a commission of 5% of the contract price or 
$163.50, and that there is a balance of commission due him on this 
transaction of $90, On July 29, 1932, defendant wrote plaintiff 


as follows: 


“With regard to the commission on this job, we have figured 
the job every conceivable way in order to arrive at the greatest 
possible commission allowance, In spite of the fact that we have 
low hollow metal prices, the job figures a cut from the list price 
of 35% on the Peelle material, and in addition we are carrying the 
hollow metal item which is outside material without any carrying 
charge whatsoever. 


"Both Mir. C. W. Peelle and i have spent considerable time 
analyzing this job from every angle, and the best we can allow on 
the job is a total of 4% commission which we are splitting equally 
between your office and Boston, The 4% applies to the total net 
contract price of $3,000, making a total commission to you of 
Sixty ($60) Dollars, 


On October 13, 1932, defendant wrote plaintiff acknowledging 
receipt of a letter suthorizing the furnishing of an additional doer 


and stated: 

of Tiirten Dollars am Fifty Gents eumission on this fb." 
Under date of February 8, 1933, plaintiff wrote defendant 

enclosing an order for two dumbwaiter doors on this jeb and stateus 


"You will note that these doors were sold on a basis of 
$200 list price as quoted in your letter of February lst, and the 
writer trusts that you will be able to allow me 10% se commission 
on this order," 
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On February 14, 1933, defendant wrote acknowledging 


receipt of plaintiff's letter of February 8, and stated: 


"We are crediting your account with Twelve Do@lars and 
Pifty Cents ($12.50) commission on this additional order,” 


Defendant furnished plaintiff statements of account of 
commissions on various jobs, including the items $60, $13.50 and 
$12,50 allowed as commissions on this job. Subsequent to the receipt 
of these statements of account plaintiff raised no question as to the 
amount of commission awarded him, The contract price of this job 
was 37% below list price, 

This contract was made at a greatly reduced price and at no 
time prior to the commencement of this suit did plaintiff protest 
against the amount of commission awarded and paid him, 


WEST MICHIGAN DOCK AND WAREHOUSE 
MUSKEGON, MICHIGAN, 


DETROIT-EDISON COMPANY, 
DETROIT, MICHIGAN. 


The contract fer the West liichigan Dock and Warehouse was 
obtained in 1933, The net contract price was $1,552. Plaintiff was 
paid no commission on this transaction but now claims that he is 
entitled to receive a commission of 5% of the net contract price or 
$77 «606 

On the Detroit-Edison job plaintiff was paid $25 commission, 
That contract wes also executed in 1933 at a net price of $1,825. 
Plaintiff now claims a commission of 5% or $91.25 on this job and that 
there is a balance of commission due him of $66.25, Concerning these 
two transactions defendant wrote plaintiff on August 25, 1933: 

We finally have both of these orders straightened out and 
are going ahead with them in the regular way. Both of these jobs are 


Westinghouse jobs end brings up the question of commission which is 
always raised by you on jobs of this kind, 


‘ "In asking for a commission on these jobs you imply that 
you were responsible for their closing, or that you want some of the 
commission that belongs to the representative who had closed the 
jobs, Both of these jobs were initiated by Arthur Otis in the 
Detroit territory and were closed for Peelle before they went to 
Chicago, I know that you don't want to take any commission that 
belongs to another agent. We have credited all of the commission 


will to credit of Arthur Otis who did the 
pe ge nag the Joke Sk wake it possible to get these jobs 
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from the Westinghouse Company, In saying this I do not want to 
detract in any way from the work that you did with Charles Rapp on 
these two jobs and the work that you do with the Westinghouse 
Company in a missionary way. You might feel that you ought to 

be compensated for your efforts with the ivestinghouse Company on 
jobs such as these two. In our opinion Charles Rapp would have 
bought Security or Richmond doors on both of these jobs had his 
hands not been tied by the efforts of Arthur Otis in Detroit, 

"Due to the fact that you asked for a commission on these 
jobs you undoubtedly feel that you ought to be compensated in some 
eee for the wissionary work that you do with Westinghouse in 

hiecago, This work in our opinion is partly compensated for by 

the expense that The Peelle Company pays for the Chicago Office 
organization which is at your disposal, Furthermore, you have to 
contact Westinghouse anyway for possible jobs in your own territory, 


"Due to the fact that the West Michigan Dock and Warchouse 
job was taken at a ridiculous price has nothing to do with the 
issuing of commissions so far as you are concerned, We would be 
very lucky to break even on this job, Of course, the Detroit-idison 
job is not so bad, and we expect te make a small profit on it. We 
can give you a small nominal commission on the Detroiteidison job, 
but this commission in no way has reduced Arthur Otis* commission, 
but is reducing the anticipated profit that the Peelle Company 
hopes to make on this job. 


“We have credited your account with Twenty-five (325,00) 
Dollars commission which is a nominal amount and is not figured on 


any percentage basis," 
Plaintiff testified that there was no correspondence or 


comminication of any kind between the parties with regard to commis- 
Sions on either of these jobs subsequent to August 25, 1933, the date 
of the letier just above quoted, The contract price of the Michigan 
Dock and Warehouse job was 32% less than the list price, 

These contracts were made at greatly reduced prices, 
When plaintiff was advised by defendant that these orders were pro= 
eured by the Detroit agency and that the purchase price in each in- 
stance was so low as not to justify the payment of any commission 
to plaintiff, but that he would beallowed", small nominal commission" 
on the Detroit-Edison job, plaintiff made no protest nor did he 
dispute the amount of commission allowed and paid him, 


CONTINENTAL CAN COMPANY 
SEATTLE, WASHINGTON, 


This contract was obtained by defendant through its San 
Francisco agent in 1933, The contract price was $1,925 less 10%, 
Although he did not procure this order plaintiff claims that he was 
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entitled to commission on this transaction because his efforts in 
contecting the Chief Kngineer of the OCT, y 2 aS whose office 
is in Chicago, were instrumental in securing the contract. He was paid 
$39 commission but now insists that he is entitled to a commission of 
5% or $96.25 and claims that there is a balance of $57.25 due him, 

On August 23, 1933, defendant wrote plaintiff: 


“We are erediting your account with Thirty-nine ($393 Dollars 
commission on this job, 


"A copy of our manufacturing order is enclosed for your files,.* 
There were no further comuunications or conversations between 
the parties with respect to the award of commission on this transactions 
The net contract price in this instance was 24% less than list price, 
This purchaser was a “National user" and the contract was 
made at a reduced price. Prior to the commencement of this action 
plaintiff did not dispute the amount of commission allowed and paid him, 


CONTINENTAL CAN COMPANY 
SAN JOSE, CALIFORNIA. 


This contract was also obtained by defendant through its San 
Francisco agent in 1933. The contract price was $3,792 less 10%. Plain= 
tiff testified that his activities with respect to this transaction were 
substantially the same as they were in the preceding transaction in 
connection with the Continental Can Company building in Seattle, He 
was paid $75 commission but claims thet he is entitled to a commission 
of 5% on the net contract price or $170.64, end that there is a balance 
due him of $95.64, Concerning this order defendant wrote plaintiff on 


August 23, 1933: 


je have credited your account with Seventy-five ($75.00) 
Dollars commission on the above job. 


"A copy of our manufacturing order is enclosed for your 
files," 


Plaintiff testified that he could not remember whether there 
Was any correspondence or conversation between the parties relative to 
this transaction subsequent to August 23, 1933, the date of the fore- 
going letter, The net contract price was 20% less than defendant's 


list price, 
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This purchaser was a "National user" and the contract was 
made at reduced price, The amount of commission allowed and paid 
plaintiff was at no time disputed prior to the commencement of this 


action, 


UNITED STATES APPRAISERS STORE 
CHICAGO, ILLINOIS, 


This contract was obtained by plaintiff in 1932 at a net 
contract price of $17,500, on which he claims a comission of 10% 
or $1,750. He received from defendant tax warrants of the City of 
Chicago in the face amount of S600 and now claims a balance due of 
$1,150, As to this transaction plaintiff wrote defendant on 
October 3, 1932: 


, "Enclosed herewith please find contract from the Otis 
Elevator Co, covering doors for the above building, price as per 
your quotation to Washington office of the Otis Elevator Co, 


“We will furnish elevator layouts and manufacturing data 
at a later date.* 


On the same date plaintiff also wrote defendant: 


"J am today sending you the order for the Chicago Appraisers 
Stores,,.} realize that the job is taken at a low price, and I want 
to ask/you personally look into the cost of same and seeif you can 
possibly allow me regular commission on the job, I have been going 
along and sticking to the ship and will continue te do so as long as 
possible, but I am getting to the point where I am going to need 
help, and if I can get reguler commission on this job I will be able 
to get by until next Spring, with a few breaks," 


Defendant wrote plaintiff under date of October 18, 1932: 


“In reply to your letter of October 2rd with reference to 
your question of commission allowance on the job. 


"Since my return I have not had time to delve into the set 
up on this job, but I have spent most of this afternoon in analyzing 
the price and breaking same into costs, and it is a sorry, sick- 
looking mess, 


‘Under reduced costs of overhead labor and material, this 
net contract price represents $17,500, which is exactly 50% under 
list price, Figuring every economy possible on the job, and putting 
the erection labor cost not to exceed $2,000, which you can figure is 
indeed very low, the job will lose us in cold dollars, being erected 
under present cost conditions, exactly $3,850, not allowing for any 
commissions, This is the lowest price at which we have accepted any 
government work to date, and let me tell you it will be the last, 


"So far as any commission set up for you on this job is con- 
cerned, it is simply out of the question before we spend the money to 
execute the job to its entirety, ‘The worst contingency we have in 
performing these jobs, of course as you kmow, is in the field, If you 
and lr, Jackson can manage to put this job through not to exceed a cost 
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of $2,000 at the most, I would agree at this particular time to make 
you an allowance of $500, and that is the very best I can tell you 

to date on the job, Of course, it is not our purpose to throw back 
any responsibility on you, but I am merely giving you the details of 
the analysis so that you can judge the matter of our commission allow- 
ance for yourself, 


"Were this the only job we had on our books, and had the 
rest of the business booked this year been on much higher price levels 
than we have been able to obtain, I would have no hesitancy in making 
you a betier allowances but what is the use of telling you that we will 
Make you any allowance on this or any other job when we know that the 
price and costs will not yield same, 


"This is one job that we would be much better off without 
than with." 


On October 20, 1932, plaintiff replied to defendant as follows: 


"Your letter of the 18th regarding the above has just teken 
the heart out of the writer, I was figuring on getting at least a 
thousand dollars, in cash at this time, try and iwagine my feelings 
after reading your letter, As I told you in my last letter that I was 
stalling off the landlord end the grocer, until I heard from you, I 
have not paid my house rent or grocer for the last three months, and 
unless I can pay up these bills, I will not be able to eat and will be 
moved out of my apartment on the street. You can appreciate my position, 


—— 


"I have got to get some money, quick, and if you will send me 
your check for Five Hundred Dollars commission on this job now, so that 
I can pay the landlord and grocer, I will be perfectly willing to accept 
same as final commission on this job. If you do not have the cash and —~— 
will send me Seven Hundred Fifty Dollars in tax warrants that you have I 
will be able to discount them and get the money this way. The present 
market on the warrants is 75%. P 

"As far as cost of the job I appreciate that it was taken at 
a very low nee and as Richmond quoted a price of Sixty-four Hundred 
Dellars to Westinghouse, I presume that you can buy the doors from them 
for a price of Six Thousand Dollars, this would leave you Kleven Thousand 
Five Hundred Dollars for furnishing the car gates and operator, which 
would be a fair price, and ought to allow you to make some money, 


"You have my assuranee that I will do everything possible to 
get the job installed at the lowest possible dollar, You know that I 
have always had the best interests of the Peelle Company at heart and 
will continue to do so, but I will have to appeal to you, to help me 
out now and i know that you will not fail me at this time," 


On October 25, 1932, defendant replieds 


“I have your letter of October 20th with reference to the 
commission on the above job, 


"I am very sorry that our allowance on this job was dishearten— 
ing, and I assure you that we would have been glad to allow you $1,000 
if it were at all possible. 


"We do not have the money to advance the commission at this 
time, but are willing to send you some of the Chicago Tax \iarrants. 
This will be taken care of tomorrow, as our head bookkeeper is away 
7 — the office today, and she has the securities locked up in the 
gsefe," 


care 
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On October 26, 1932, defendant wrote plaintiff as follows: 


"We are enclosing $600 in Chicago Tax Anticipation Warrants 
(12 certificates, © $50 each, numbers 32151 through 32162 inclusive). 


"Of course, you understand that we are taking a loss also 
on these securities by allowing you to use them at this time, so it 
seems that the amount of $600 is a fair settlement, 


“We will eredit your account for this amount in full for 
commission on this job," 


Thereafter on December 22, 1932, defendant furnished plain- 
tiff with a statement of account showing commissions awarded on various 
jobs, including an item as to the commission on this contract, and 
showing that same was paid in tax warrants in the amount of $600, 

This contract was made at a reduced price, Plaintiff wrote 
defendant that he realized “that the job is taken at a low price" and 
requested it to "see if you can finally allow me regular commission on 
the job." He later wrote that he would be willing to accept $500 in 
eash or $750 in tax warrants as final commission on the job. There- 
after, when defendant forwarded to plaintiff $600 in Chicago tax antici- 
pation warrants as “a fair settlevent," plaintiff accepted same without 
further question as his award of commission on this transaction, 


HIRAM WALKER & SONS 
PEORIA, ILLINOIS. 


This contract was obtained in 1933 at a net price of $14,356.40. 
Plaintiff claims that he was entitled to 10% commission or $1,435. He 
veeeived $662.50 and claims there is a balance due him of $773.14. On 
December 4, 1933, defendant wrote plaintiffs 


"we acknowledge your letter dated November 24th with which 
enclosed Otis Elevator Company's formal order on the above job 
the net amount of $14,356.40, 


"“Qur total list price on the job is $18,925 *** This list 
price does not take into consideration the special explosion proof 
equipment which will have to be furnished on the Bottling Plant doors. 


“The net price figures 23% below book list, and produces a 
total commission of $1,325, which we have split evenly between your 
office and the Detroit Office, or $662.50 each, 


“Although the job is located in your territory, it was opened 
and closed in Detroit, and therefore one-half of the commission is going 
to Detroit for opening and closing the job, and one-half of the commis— 
sion is going to you because the job is located in your territory." 
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Plaintiff wrote defendant on December 7, 1933: 


"I am in receipt of Paul Saurer's letter of the 4th, in which 
he advises me, that I will have to split my commission, on the above 
with the Detroit office, because the job was opened and closed in 
Detroit, 


"The way I figure the prices including 20% added to the 
frame price, is $8 ,187 for the doors in the Bottling Works, and your 
wire to me on wire mesh gates was $9,700 including Type B interlocks, 
for each door, and when this was changed to Master type interlocks, 
you reduced your price to $8,736, making the total cost of the job 
list price $16,923 Dollars, and the order was secured at a net price 
of $14,356.40 which is about 15% under list prices, and should allow 
regular commissions, 


"I am entitled to full 10% because the job was opened and 
closed in Chicago and located in my territory, and the wire mesh 
doors were secured through my efforts entirely, and the price we 
secured was because of the arrangement I had with Security Co, to 
keep them from cutting the price, 


"In view of the above facts, I trust you will send me check 
covering 10% commission on the total amount of the contract," 


On December 11, 1933, defendant wrote plaintiffs 


"Although you may have done some work on the job in Chicago, 
our records prove that the job was absolutely opened and closed in 
Detroit by Mr, Arthur Otis. Mr, Otis worked very hard to sell the 
gates against the competition of the Otis Elevator Company who had 
in a price of $4,000 for wooden safety gates, *** 


"The correct list price for these gates is $8,640, so you 
see at the price per unit, your price of $8,736 is not correct for 
the gates. We will not make anything on these gates, We were glad 
to get the volume of business of course, to help carry overhead 
expenses, Aside from this, we have to furnish vapor and explosion 
proof materials which were not figured in the original estimates, 


“when we set up the commission on the job, I thought we made 
a very liberal allowance considering the price at which we obtained 
the entire contract, and in place of the price being 15% under list 
as you state, it is actually 23% under list. 


"Our present contract with you provides for one-half of the 
commission on any job in your territory that is closed outside of _ 
the territory by other Peelle represenatives. ‘%e have the same form 
ef contract with Mr. Otis, and therefore we have no other alternative 
than to pay you one-half of the commission and Mr, Otis one-half of 
the commission, I am enclosing herewith our check for $662.50, 
representing half of the commission set-up, which I trust you will 
accept without any further argument, as this is all we can legally 
pay you on this particular job. 


"Also, do not forget that you are getting commission on the 
iron frames and sills which should really have been taken out of the 
ned as that part of the work is being done outside of our plant and 

re is nothing in it for us," 


On December 13, 1933, plaintiff wrote defendant: 
"Your letter of the llth received enclosing check for 


$662.50 whieh you tender for full commission on the above job, I will 
mot accept this check for full commission on the above job, and 


x 





sCEOl .Y redmeced ao tasbhneteb stow Presatalt 


phon xt ith ext to teotiel a'soumis® fut to tqieoon of ons I" 








syoda add ao Lesimmog tilqe ot ovarl Eliw IT tad? .om eeetvbs oi’ 
ak hesore’ tia benege fs a dof edd sevesed ,eotT to. dhowed sake 3 or 


yo ot bebbs eotug: sii pions z edi” Saas me | 


tide it gt eiot oa et fea at 






qwoy bas ,aitoy yatig gootty : 
patooluedak @ «09 cow eotsg deom ortw mo om oF 9 
eetooriadid ey 5 Pee > 2sw 688 28 neviw Bris bay ow od Mose en 
dol adit te tees {atos sav 


wolls Sigéria rie eupait nn ew See 


oor jon « Jag betisee ear tobhbie edd has sauattod €@uote ofug yep 8 
*sasole aera 


brs o asaw dot edt ceil ROL Ltt od poltitus iis m # 
deem ottw ois pd evros Iter ph . ai bedoool bas “oysoidd at heaols 

_ OW eotsg ot bas ,¥lorliae eitolie wa dguowls beaoes e1ew etoob — 
of ,o3 yw inyoed iitiw bat I driemoyris tts ‘to eaneved eaw bduwosa 
seolag edt Aati tuo aioa't meds ssi 


wosde om base Ili yoy teunt I ,etost evods oft to woiv al" 
" tosatnoo eft to tavoms Issot edt go aotentumoa ROL pakieves: 


?ttivnatslyg stow jaesbhrioted (ECL IL se aetdaeacl ne 


ett Lez ‘ot buat yrov Seatow ene «tit te 
bad esa ey nod avett alt0 edd 
wet ,astan voter nabooy 


Boy 08 ‘eh Se et eeday seeds 40% ootuqg tek dooar09 eAT™ yo 
t0% $ost109 “ton at 85,8 to oot THOY _t Lew eolaq off. 
















balg svew oY .eeseg sears mo oalsm. tor : 
; Seedtevo yiiso qlem oo} , et to asentesd to ois .F: 
moleolqxs bag i6qev deinast ec , ow gk ids mort obked 


eetsati2ae Lantgixvo odd ai bowgit ton ovew dofdw elf 


bam ow tefgwodtt I dot ody mo mokeeimmos ont pri a oe 
bentsido ew do tow js eolaq ost rob kerto2 cite 
Seil tobsr ast guted sstig edd . ef 

ett soba RE RES o iteuon el 


ont <0 Yfad-eno tot ashivorg poy Atiw sostdn09 saoeoxg Se wes oe 
to ebieivo beeoLo ak tadd yros hated a0y at do dot. 

Peer seat, 9 Maton sii ,eevisencso1get Pongo | -: : 

BO talso Of eVanl ew stoTet 2139 r “ | 

‘to | Oo eit0 , hi bes noted fmmoo edt ‘to SLest-ent0 = age ft 

2086S tot Hoods wo. dd tweed - — efto.taa to 0d 8 aa 
iitw woy testt I dotele LEST deems notaaimmos ert d goilinegeiget 

Yilegsl aso ew a et radtduith. "ges oye ig R 


Lobo! — 

en so ates iumes ativan pus poe haat soa ‘eh poate 

nb ge Fd sah ce ter 7 sa has-eomett omt 

acer a otom “ibiatata ceed et sodas x0 

| ome bowkoogs. ALE edt to wedded me 
y got rest one ihe: anette Sint Woy, Ho, 

} “i a arareae “ 0 a oe Lit x0 oor eb og 


ce S 


7 ie 








-3l- 


hold same until you send me a check for balance due me, in accord 
ance with my contract. 


"The g estion to be decided is who opened and closed this 
contract, and/Wé can mot agree on this point, it is evident that we 
will have to get some one, to decide for us, unless you decide to 
send me your cheek for the balance, due me on this contract." 


In response to this letter defendant wrote plaintiff on 
December 15, 1933: 


“He cannot agree with you that the job was opened and closed 
in Chicago. We feel that Arthur Otis has a just claim to one-half 
of the commissions, 


"J personally would urge you to accept the cheek in full 
settlement for your share of the commission on the job, as I am quite 
sure that in accordance with the facts and circumstances surrounding 
the opening and closing of the job that a Court of Equity wopld approve 
of the equal division of the commission between you and Mr, Otis. 


"If you want, and you do not think John Pottage would be 
biased, you might ask him for an opinion in the matter. I further 
suggest that if you want, you take your contract to any attorney in 
Chicago and get his opinion, 


"You will please understand that it is not our purpose in 
any wey whatsoever to take any commissions from you that rightfully 
belong to you. On the other hand, we feel that it is only right to 
pay Mr, Otis his proportionate share, in accordance with the contract 
with the Peelle Company. 


We cannot agree with you that you have not been paid commis- 
sions on the jobs that were placed outside of the Chicago territory, 
and in many cases we have paid you commissions where the jobs have 
been absolutely sold outside of your territory. Take for instance 
the last two Continental Can “were contracts in California, You were 
compensated with commission on these two jobs at the cost of our 
California agent because the headquarters of the Continental Can 
Company happen to be in Chicago, These jobs were really closed here 
in New York through the efforts of Mr. H. E. Peelle and Mir. Herry 
Bates of the Otis-New York Office, These are only two late jobs of 
several jobs on which you have been paid commissions that were contracts 
outside of your territory." 


On December 18, 1933, plaintiff wrote defendants 


"In reply topurs of the 15th regards to settlement of the 
commission on the above job, I can mot agree with you that this job 
was either opened or closed in Detroit, and I will not accept the 
check you sent me for full settlement, 


"J trust that you will consider this matter from all angles, 
and thet you will decide to mail me your check for the balance due me 
on this contract, as it will save us both a lot of time and expense." 


Thereafter, on January 2, 1934, defendant wrote plaintiff: 


"We have had a directors' meeting today, and your letter was 
placed before the directors for consideration, Im the meantime the 
matter has been placed before our counsel by one of the other officers 
of the c who advises that in strict accordanee with the terms 
of the sontrest and inasmuch as we have by that ro a 
reservation or fight to adjust commissions where outside influence 
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has helped in closing a contract, that the division of the commission 
in this case, in his opinion, is correct, and our directors cannot 
alter the commission set-up. 


"We notified Mr. Otis at the time we wrote you regarding the 
commission set-up, and he will expect to receive his share of the 
commission, Se, I suppose George, you will have to litigate the 
matter, in wixich case I do not believe you can win, Remember that 
attorneys do not always give you correct advice, and it might cost 
you a couple of hundred dollars for attorney's fees only to lose 
the ease, 


"It now remains a matter for you to decide as to what you want 
to do, IJ personally would like to know what the legal or court decision 
would amount to, as we have had this question up many times in the past 
with various agents, but so far we have never had a court case," 


This transaction will be considered later but it should be noted in 
passing that plaintiff did not in this instance, as he did not in any of 
the other transactions, question defendant's right to make an equitable 
division or award of commission where the facts brought the transaction 
within the scope of any of the reservations, but here he claimed that its 


division of the commission was unfair and inequitable in that none of the 
reservations were applicable, 


In considering the issues presented for our determination, we are 
immediately confronted with the question as to the proper construction 
to be given the agency contract. Is the meaning of the language employed 
therein as to the manner in which plaintiff's commissions were to be 
determined sufficiently clear and certain in and of itself to disclose 
the purpose and intent of the parties without resort to extrinsic facts 
and circumstances? The contract provided that on sales “opened and 
closed" by plaintiff for the installation of defendant's products within 
his own territory he was to receive 10% commission, that on sales closed 
by him for defendant's products to be installed outside his territory 
he was to receive 5% commission and that on sales closed by others for 
defendant's products to be installed in buildings located within his 
territory he was to receive 5% commission, but it further provided 
that plaintiff would be furnished with price lists in accordance with 
which he would quote prices and accept contracts. It then contained 
the reservation that, if an outside office “has been influential in 
closing the sale," defendant had the right to make an equitable 
division of the commission, and, if a contract was closed at a reduced 
price, defendant had the right to make an equitable award of commission, 
There was the further reservation that selling prices were not to be 
quoted by plaintiff to "National users" until they had been first deter=- 
mined by defendant and that commissions on orders from “National users* 
would be awarded at the time the sales were made and would vary “as 
conditions demand," There can be no question but that it was clearly 
intended by the parties that the stipulated percentages of commission 
to be allowed were restricted by and subject to the reservations 
where the facts brought the particular contract within the scope 
of any of such reservations, While ail of the transactions under 
consideration, with the possible exception of the Hiram Walker 
& Sons Company contract came within the scope of 
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one or more of the reservations, it is by no means true that these 
transactions constituted all of the sales of defendant's products 

made by plaintiff during the life of the contract. Such sales as 

were made by him which were not “at reduced prices," not to "National 
users" and where an outside office had not been influential in closing 
the sale would necessarily be governed as to commission solely by the 
rates stipulated in the contract. Plaintiff expressly agreed to the 
reservations, which, we think, were reasonable under all of the cir- 
cumstances, and he should be bound by then, 

In our opinion the language employed in the agency contract 
is plain, understandable English and its meaning is clear, The con- 
tract gave defendant the right to make an equitable division or 
award of commission to plaintiff, as the case might be, if any of the 
conditions existed as specified in the reservations, ‘here the meaning 
of the language employed in a written contract is sufficiently clear 
and cartain in and of itself to disclose the purpose and intention of 
the parties without resort to extrinsic facts and circumstances, the 
construction of the contract is purely a matter for the court, 

But it is insisted that the provisions of the contract are 
ambiguous, Let us assume they are, "Where the terms of the agreement 
are in any respect ambiguous and the parties by their own acts placed 
a reasonable construction upon them, their interpretation will be 
adopted by the court," Chicago Daily News v. Kohler, 360 Ill. 351. 

It appears conclusively from the undisputed facts and circumstances 
heretofore set forth that plaintiff recognized defendant's right under 
the reservations in the agency contract to make such equitable division 
or award of commission as the circumstanees of each of the transactions 
warranted and that defendant proceeded to exercise that right. As has 
been shown the purchase orders in at least the first sixteen of these 
transactions came within the scope of one or more of the reservations. 
It is true that plaintiff did protest for a time against the amount of 
commission allowed him in several of the transactions, but it is also 
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true that after the circumstances were explained to his satisfaction, 

he abandoned his protests and accepted the commissionSawarded and 

paid him as fair and equitable allowances, The entire course of 
dealing between the parties makes it perfectly obvious that plaintiff 
aegknowledged defendant's right to make an equitable award of commission 
in the individual transactions, if any of the conditions mentioned in 
the reservations existed, 

What could be more significant as to plaintiff's understand- 
ing of the effect of the reservations than his written declarations 
concerning same? Did he consider the provision of his agency contract 
as to stated percentages of commission absolutely controlling when, 
in connection with the United States Post Office, hason City, lowa, 
transaction, he wrote defendant "I don't object to cutting my commis- 
sion when we have to cut our price?" This statement certainly 
reflected his recognition of the reservation as to sales made at 
reduced prices, In connection with the same transaction plaintiff 
| recognized the effect oM the stipulated rates of commission of sales 
made where the reservation “where an outside office has been influential 
in elesing the sale" was applicable, when he wrote defendant, “In reply 
to your letter of July 6, we note that Mir, Bright is being credited with 
2=1/2% commission on all Government jobs and we agree with you that he 
is entitled to this commission, Had you given us this explanation when 
you sent through the manufacturing order on this job we would not have 
questioned it," That plaintiff also fully appreciated and recognized 
the effect on the provisions of his contract for stated percentages of 
commission of the reservation as to sales to "National users" is seen in 
his corre spondence with defendant in connection with the American Can 
Company, Clybourne Avenue, transaction, where, after defendant had 
written him “hereafter on American Can Co, orders do not figure any more 
than 5% for yourself due to the fact that considerable overhead expense 
Ls spent by the Peelle Company here in New York *** time and effort in 
10lding the business *** it is really business in your territory that 
mes to you automatically without much effort on your part," he 
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replied, “In reply to your letter of February 15, I want to thank you 
for allowing me a total of $300 commission on the above mentioned job, 

I appreciate the fact that the American Can Company's business costs 
money te sell3 also the fact that they are helping te carry overhead 
expenses in the Chicago office," Even in the Hiram Walker & Sons 
Company transaction plaintiff did not question defendant's right to 

make an equitable division of the commission if the factSbrought this 
sale within one of the reservations, but he did very vigorously protest 
that none of the reservations were applicable, 

The evidence, particularly as to the practical performance of 
the contract by the parties, is undisputed and in our opinion it is 
consistent only with the construction that they both treated those 
paragraphs of Article III thereof providing for stipulated rates of 
commission as modified and restricted to the extent of the reservations 
‘contained in the last paragraph of Article III and the first paragraph 
ef Article IV. Ye fail to find any evidence in the record bearing upon 
the construction of the contract which could fairly and reasonably be 
construed as sustaining the interpretation now contended for by plaintiff 
that the rates of percentage of commission stipulated were controlling in 
any event end not restricted by or subject to the reservations, "Where 
evidence 2s to surrounding circumstances and practical performance by 
the parties to a written contract is presented and examined by the court 
as an aid in the ascertainment of the proper construction to be given 
the instrument, if said evidence is uncontroverted, the function of 
interpretation remains with the court, It is only when the facts per= 
taining to the surrounding circumstances or concerning the practical 
performance by the parties are controverted. that the interpretation 
of a contract must be submitted to the jury." Knowles F, & My, Co, Ve 
National Plate Glass Co., 301 Ill. App. 128. 

There was some conflict in the evidenee as to whether the 
contracts for the installation of defendant's products in the Englewood 


and Clybourn avenue plants of the American Can Company were made at 


Re Sere 





wo Anedd of tage I. OL yxawrdet to metvat TOY, rt eon a aed i 
iat bemoiinem evods ei} mo solzalumos 00€%. to Latoy 9 om gatwol 
Noes ateco esontaud atyasqmod moD geotsows edt Sald toot esl ot sd onGt: 

eee baodievo yrtso oF gatgted o1 yodt tat goat edt ots ites ot | -, 
| anos & role moxkl off mt meyd .".oatito ogsotdd, dt ot eenmsqxe, 

ot digit e'dnsbas'ted motteerp tom bib Viliatele moltosanaxy, aso 

gidy Idgwoudatost add tt soteatmmos edt to notetvth eldetinps ms exem 

_ testosg yLewotogiy yrev Sib ed jad ,amottevteaet edt Yo eno mtddtw ohn 


% -eidsatiags etm anotisvasee: ef} to mene 
to eaceiptciang faoivoauq sft of 28 YLusiuotiisg gseaoblye edt F 








ot as 





: | ‘0 zotar satateuaes xo? pale tanedly ‘toe redt, a4 olatizh 10. edqstysisq 

i anolisvicest. ett to tastxe oft of Setotiteot bas bebt iver es nok ats a : 
he  dqetgateg textt ent dus TTL efolvts to dqetgetad dest ocd at boat : a 
| - “se gutised Brose edt at eonabdive via batt o% List of VE efottas 39 
i in od tesa bas yittet ives doldw toaudagce axdt to. papal 











ads oi. og, ott esutamoo togeng odd to sapumtstz09es ais, ak ebeae i "i : 
| 30 Moktgawt edd .bodseverinoany st eomobive Dias. “gue 3 
ae we agoat ens meocky yLae. ak, tT. z .tt09 oat, abd or Laansimide Ba? > Pre 


daoliosag edt gatmisomes to egoastemmoito. 
moliaeterqredat ett Jastt ‘bed covet se9, ers ketizsg 32 
AY QQ ah Sa gelwond,.", cmt add of bots ade, wet 
Bing essen eaqA, Abibiblesi il galt, 





-%~ 

prices above or below the “list price." The president of the defend- 
ant company testified that both of these contracts were taken at 
reduced prices, but plaintiff testified that, according to computa— 
tions made by him at about the time of the respective transactions, 
the prices secured were above the list prices, Plaintiff did not 
diselose such computations to defendant at the time he was awarded 

his commission on these jobs and it is rather difficult to account 

for his failure to do so since the price secured on his sales had such 
an important bearing on his commissions. Regardless of the prices at 
which these jobs were secured, the American Can Company was a "National 
user" and contracts with it were subject to the reservation covering 
“National users." Furthermore, plaintiff accepted the commission 
awarded and paid him on the Englewood American Can Company job in full 
satisfaction of the commission due him, As to the Clybourne avenue 
American Can transaction, he wrote defendant "I want to thank you for 
allowing me a total of $300,00 commission,* 

Defendant asserts that in any event plaintiff is barred from 
recovery because there was an accord and satisfaction as to each of the 
seventeen transactions. In the view we take of the first sixteen 
transactions there was no question of accepting a lesser amount in pay- 
ment of a larger amount claimed to be due, since ultimately there was 
no dispute as to the amount due after a satisfactory explanation had 
been made regarding the commission awarded in each of these transac- 
tions, and, therefore, the doctrine of accord and satisfaction was not 
applicable to the facts in these transactions. Although as has been 
heretofore stated, plaintiff did protest originally and even for a time 
repeated his protests against the amount of commission awarded him in 
some of the transactions, his protests were later abandoned and he 
expressly agreed to accept or acquiesced in the commission allowance 
made to him, As has been seen, in all of the transactions except 
the Hiram Walker & Sons Company order plaintiff either expressly agreed 
that the commission awarded and paid him was fair and equitable or 
acquiesced in the fairness of the amount allowed and paid, 
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In the Hiram Walker transaction, ho,ever, when defendant 
sought to make what it considered an equitable division of the commis= 
sion between plaintiff and one Otis of its Detroit office, plaintiff 
strenuously disputed defendant's right to do so, claiming that he alone 
Wes responsible for opening and closing this sale for tne installation 
of defendant's equipment within his own territory and was, therefore, 
entitled to the full 10% commission provided in the contract. It is 
unnecessary to pass upon the merits of the controversy 4m this regard 
since the undisputed evidence shows that there was an accord and satis= 


faction between the parties as to the commission due on this job, As 


‘heretofore show, defendant awarded plaintiff $662.50 or one-half of the 


commission it allocated to this sale and pleintiff insisted on being 
paid the full 10%. On December 11, 1933, during the course of the seme- 
what protracted exchange of correspondence between the parties as to this 
transaction, defendant forwarded to plaintiff its check for $662.50, 
bearing on its face the notation, "in settlement of total commission on 
33130, Hiram Walker job, $662.50," Upon the receipt of this check plain- 
tiff wrote defendant, "Your letter of the 11th received enclosing check 
for $662,5¢, which you tendered for full commission on the above job, I 
will net accept this eheck for full commission on the above job and will 
hold same until you send me a check for balance due me, in accordance with 
my contract." Plaintiff held the check until January 10, 1934, when he 
Cashed same and received the proceeds thereof, We here find all the 
gienents present to bring the payment within the doctrine of accord and 
satisfaction, “It is not necessary that the debtor shall pay more in 


such a case than what he deems to be due, and if a check for such sum is 


offered in payment of a disputed account, it must be accepted by the 





ereditor upon the terms upon which it is offered or must be rejected, If 
cheek is offered under such circumstances as amount to a condition that 
t is to be received in full payment of the demand, an acceptance will 
tisfy the demand, although the creditor protests at the time that it is 
t all that is due him or that he does not accept it in full satisfac- 





of his claim, An acceptance in such a case is an acceptance of the 
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38 
condition notwithstanding any protest he may make to the contrary." 
Snow v,. Griesheimer, 220 I11. 106, (To the same effect are Ostrander 
Ve Scott, 161 111. 339; Lapp v,. Smith, 183 id. 1793 Canton Coal Co, 
v,. Parlin & Orendorff Co,, 215 id, 224; 1 Cyc. 2293; 1 Ame & img. Sncy, 
of Law, 2d ed. 419.) Since there was no dispute as to the facts upon 
which the claim of accord and satisfaction is based, “the greater weight 
of authority in this country, including Illinois, holds that the question 
of the creditor's assent is one of law to be determined by the court.” 
Seidman v, Chicago Eye Shield Co., 267 Ill. App. 77- 

Since the question of the construction of the contract was 
purely a matter of law for the court and since the question ef accord 
and satisfaction was also for the court to determine on the undisputed 
facts, the court erred in submitting these questions to the jury. We 
are impelled to hold that the court should have directed a verdict for 
defendant ait the close of all the evidence, 

Such other points as have been urged have been considered, 
but in the view we take of this case further discussion would only 
wumnecessarily srolong this already long opinion, 

For. the reasons stated herein the judgment of the Superior 
court is reversed, 

JUDGMENT REVERSED, 


Friend and Scanlan, JJ., concur, 
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AVERY BRUNDAGE, yale, YY = 
Appellant, ~ if f 2 
Vv, _ % {ry | f ra ee 


FARRINGTON, ee og 





HARVEY FARRINGTON, 


E, ©. PROCTOR and HARVEY . fi oa! “APPEAL FROM MUNICIPAL 
) 
) 
) 
) 
Appellee, ) 


MR, PRESIDING JUSTICE SULLIVAN DELIVERED THE OPINION OF THE COURT, 


August 6, 1929, E. C. Proctor and Harvey Farrington 
exeeuted a promissory note for $500 with warrant of attorney 
attached, payable to the order of Avery Brundage on or before 
ninety days. ‘September 7, 1929, Procter and Farrington executed 
their note fer $1,500 with warrant of attorney attached, also 
payable to the order of Avery Brundage on or before sixty days, 

In separate suits judgments by confession were entered on the 
respective notes on March 23, 1937, against Proctor and Farrington. 
Defendant Farrington was granted leave to appear and defend and to 
demand a jury in each case, and the causes were then consolidated 
for trial. The jury returned a verdict finding the issues in 
favor of defendant Farrington and judgment was entered thereon 
that “judgments by confession of March 23, 1937, be vacated and 

set aside as to defendant Harvey Farrington," This appeal by 
plaintiff followed, 

The only issue upon the trial was whether or not defendant 
Harvey Farrington was an accommodation maker of the notes for the 
benefit of plaintiff, Avery Brundage, The evidence shows without 
dispute that Avery Brundage, the payee named in the notes in question, 
was the owner and holder thereof and that the defendant Harvey 
, Parrington signed them, 

As to the circumstances under which he signed the notes 
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Dr. Harvey Farrington testified on direct examination as follows: 
"9. Doctor, you have admitted signing the two notes thet have 
been introduced in evidence? A. Yes, @. And you signed them on 
the date they bear, is that right? A. That is right. @. How did 
you come to sign these notes? A, I came to sign them because 
Mr, Procter brought them to me and asked me to do it in order to 
get some money and in order that Mr, Brundage might get a sufficient 
amount to discount at the bank, 9. Did he get anything at the time 
you signed the notes? A, Wo, The Court: Is that what Proctor 
told you? The witmess: 4, Yes, The Courts If there is an 
objection to it, I will sustain the objection. Mr. Kemp: I object 
to it om the ground it is hearsay, The Court: All right, I will 
sustain the objection as to what Proctor told Farrington. Ur. 
MecNamare: Did Mr. Preetor give you anything at the time you signed 
the note8? The Witness: A. No. @. Did Mr, Brundage give you 
anything at the time? A..No. Q. At that time, did you know 
iy, Brundage? A. No, 9. How long after that was it before you 
first met Mr, Brundage? A, Two or three years, 9. Had you ever 
had any business dealings in which Mir, Brundage was interested? 
A. Now Q. Wow, did you ever get anything after you signed the 
notes, either from Mr, Proctor or Mr, Brumdage? A. No." 

His testimony on cross—examination follows: "Q. Wow, 
Doctor Farrington, you say you signed these notes really at the 
request of Mr, Proctor? A, Yes. @. Amd you had no connection 
with ir, Brundage at al11?7 A. No. @. You never saw him at the 
time you signed the notes and had never had any conversations tith 
ir, Brundage? A. No. Q. Amd you signed them entirely at the 
request of Mr, Procter? A. Yes. @. You say at that time you 
received nothing when you signed the notes? A. That is correct. 
Q. Would you tell the court what you were to receive in the 
future after signing the notes? A. I do not know of anything, 


There was mo conversation to that effect. @. You signed the notes 
at the request of ir, Proctor, A. I had a great admiration and 
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confidence in him, The Court: In whom? Mr, Kemp: In Mr, Proctor, 
The Witness: Mr, Proctér, Mr, Kemp: Q. And you were doing it to 
help Mr, Precter? A. I was doing it to help him. The Court: Did 
you know that some day you might be ealled upon to pay that note? 

The Witmess: A. I suppose I am not a very good business man. Qs 
Didn't you know that the note provided that ninety days after date 

yok were going to pay Avery Brundage on this particular note five 
hundred dollars? You knew that, didn't you? A. I knew that. @. 
Well, did you think you were doing this just for the fum of it? A. 
No, couldn't hardly think that. Mr, MeNemara: Just what occurred at 
that time? Did he tell you why he wanted to do it? ir, Kemp: Well— 
Mr, McNamara: Let him tell why. Mr, Kemp: It is not a matter he can 
testify to, as te conversations with Mr, Procter. The Court: I don't 
think that is admissible, Mr, McNamara: You have gone into the con- 
versations with Mr, Precter, as to what Mr, Proetor promised after he 
signed it, The Court: Q. You mever talked to if, Brundage about this 
note efter you signed it or before you signed it@ The Witmess: A, 
Not that I recollect. Q. Brundage didn't ask you te sign the note, 
did he? A, Wo.” 

Called as a witness by plaintiff under the statute, he testi-~ 
fied as follows: “Mr. Kemp: 9. Just one more question, Doctor 
Farrington, to get matters straight. “hen you sien these notes, 
will you teil the Court whether you had any expectation at that time 
ef receiving anything from the signing of the notes? The “Witness: 

A. Wo, I didn't axpeet anything outside of my favor to him. Q. 

Just a favor to lr, Proctor? A, I understood he needed it for his 
deal to help Mr. Brundage te obtain this money, That is what I 
understood about the whole thing, The Courts Did he say Er, Brundage 
wanted the money or Proctor wanted the money. The Witness: A, No, 

I don't know further except that they wanted it for a deal. Q. ‘ho 
wanted the money, wes it he or Brundage wanted the money, if you know, 
A. I am just trying to think, now, whether he wanted the money to 

put into the deal they were working on, A. Proctor did? A. Yes," 
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The fact that one is an accommodation maker will not be a 
defense to an action breught by anyone other than the accommodated 
party. In 8 C. Je, 263, sec. 412, it is said: "The defense of 
want ef consideration is available only against the varty accomnod 
dated, and it is immaterial that the holder knows that the paper 
is aceommodation paper. This rule protects the payee of a note 
who takes it with knowledge that, as between others, it is accommo~ 
dation paper," An accommodation party is ome who has signed the 
instrument as maker, drawer, acceptor or indorser without receiving 
value therefor and for the purpose of lending his name to some other 
person, (Illinois Rev. Stat, 1937, eh. 98, sec. 49.) The 
accommodated party is he te whom the credit of the accommodation 
party is lent and the fact that one derives some incidental benefit 

from the paper will net make it accommodation paper as to him. (8 

Ce. Jey 254, sec, 401.) Considering the very nature ef accommodation 
paper it is readily apparent that one cannot lend his name or eredit 
to another person so as to make him an accommodated party without 
that other person's knowledge and without the intention of such 
other person to become an accommodated party, Therefore, in order 
for Farrington to establish his defense that he was an accommodation 
waker of the notes for the benefit of plaintiff, it was necessary 
for him to prove that he received no consideration for the signing 
of the notes; that he signed them in erder to put his name and eredit 
at the disposal of Avery Brundage; and that it was the intention of 
Brundage to borrow Farrington's name and credit and it was the in- 
tention of Farrington to lend his name and eredit to Brundage, It 
was no defense for Farrington to show merely that he received no 
consideration for signing the notes and that he signed them solely 
at the request of —, C, Prector, That was exactly what he showed 
and all that he did show by his testimony, 

Notwithstanding the fact that Farrington testified direct 
ly and positively that he did not sign the notes to accommodate 
Brundage, whom he did not even know at the time, his counsel sought 
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at the trial and still seeks to make it appear that somehow or 

other Farrington was mistaken and that after all he did sign the 
notes to accommodate plaintiff. Over plaintiff's objection the court 
admitted in evidence several letters and a certain signed agreement 
relating to matters in which plaintiff had been interested with 
Proctor or with Proctor and others, Defendant's counsel was also 
permitted to interrogate plaintiff regarding these transactions. 
These matters were wholly unrelated to the notes in question and in 
eur opinion the evidence as to these extraneous matters, having no 
proper place in this case, could only have been calculated to confuse, 
mislead and prejudice the jury. 

A rather peculiar and unique situation is presented, As 
heretofore stated, Farrington testified directly and positively te 
the actual state of facts — that he did not sign the note te 
accommodate Brundage, It was urged im the trial court and it is 
urged here that from the evidence as to the unrelated transactions, 
all of which occurred at least eight months prior to the execution of 
the notes, inferences favorable to Farrington's defense might be dram, 
In other words it might be inferred from such evidence that the facts 
as testified to by Farrington were not true. The evidence as to these 
unrelated transactions was wholly inadmissible and in any event no 
inferences, either favorable or unfavorable to Farrington, could have 
been drawn from such transactions since they had absolutely no bearing 
on the one issue raised in this case. The only purpose served by the 
admission of this evidence was to afford an opportunity te the jury 
te guess and speculate on what might appear to them as possibilities 
of the situation, 

Inasmuch as there is no evidence in the record to sustain 
the only defense offered by the defendant Farrington, the trial court 
should have directed a verdict or entered judgment non obstante 
verdieto in favor of plaintiff. | 

The judgment of the Municipal court of Chicago is reversed 
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and judgment is entered here affirming the judgments theretofere 
entered by confession by the said Municipal court of Chicago in the 
separate actions on March 23, 1937, in tLe respective amounts of 
$834, 22 and $2,488.98. 
JUDGMENT OF THE MUNICIPAL COURT REVERSED, 
JUDGMENT HERE AFFIRMING JUDGMENTS BY CONS 
FESSION ENTERED BY THE MUNICIPAL COURT OF 
CHICAGO IN THE SEPARATE ACTIONS ON MARCH 


232 1937, IN THE RESPECTIVE AMOUNTS OF 
34.22 cnd $2,488.98. 


Friend and Seanlan, J°., concur, 
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GEORGE P. GOBTZINGER gf J 


On Appeal of JOHN . ees } \ 
Ppe é DE 
304 I1.A. 254 


MR. PRESIDING JUSTICE SULLIVAN DELIVERED THE OPINION OF THE COURT, 





By this appeal defendant John Goetzinger seeks to reverse 
a judgment for $921.50 entered against him in an action brought on 
a note by plaintiff, Jeffery Bulk Service Station, On July 21, 1936, 
judgment was confessed on the note for $1,046.26 in favor of plain- 
tiff and against John Goetzinger, his wife, Mary Goetzinger, and 
their son, George P, Goetzinger, whose purported signatures appeared 
on the note as the makers thereof, On January 10, 1939, defendants 
John Goetzinger (sometimes hereinafter for convenience referred to 
as defendant Goetzinger) and Mary Goetzinger, presented a motion to 
vacate the judgment by confession and filed affidavits in support 
thereof, in which they asserted respectively that the signatures 
on the note and warrant of attorney purporting to be theirs were not 
in fact their signatures, that they did not sign the note or warrant 
of attorney, that they did not authorize any person to sign the note 
or warrant of attorney for them, that they had not ratified the sig- 
natures on the note purporting to be theirs, and that the signatures 
on the note were forgeries. Plaintiff filed an amended answer to 
the motion to vacate, alleging facts which it claimed showed a 
ratification by defendants of their forged signatures or in the 
alternative that the note was actually signed by them or that they 
had authorized some one else to sign it for them, There is no evi- 
dence in the record that defendants signed the note themselves or 
that they authorized anyone else to sign it for them, March 20, 1939, 





MARLON MONT TAR a 
a co a og 


oe 
| hae ATOR | 






-TAUCO GH2 TO MOTMLLO ANE GUARVIMAG MAVEMIGE ZOLTEUL ourereaiy: 22" s. 


: eertsvet of afese segnisdeoD arfot. tushas'veh fasqqs etsdt va | 

fo ddgoud mottos as at abt temtega botevno OR [Se tot tmempbut a 

| QBERE .LS YEnl oO  motdad@ cotviee Alek yrettel ,tittetele vd evon 6 

| -aisiq to rovat mi 0S.dA0,1$ rot stom odd mo beeastnoo esw Seomgbut ‘ 
bas ,tegnistood Yisl ,etlw ald ,tegntstood mfot tentags bas TLis 
; beiseqqs estutsagie bedtoqing seodw ,regitiateod .f egtose) .moe ‘thedd 

r edashaoteb ,@fOL .OL yisumst m0 .Yooredd erentem edd es ston oat ‘10 

of berwetet eomelmevmos tol tos tanteted eemtsomoe) rogatsdeod nol 
ot moiton s betnseowq ,togaisseod yell bets (togntatood tasbasted rae 
= dtoqque at etiveblits beLlt bas sotuestnon yd tmemgbut asl otsosy 
t ntfs — Setitenyte ers Sadt yLlevisoeqees betaeees yods doidw at ctoorerid * : 


& re 
* ton etew ettods od of antdacoqaeng Yer10sss to tasrisw bas ston exit m0 


| taertew to odom edd ayia Joa bE yous tedt yaemtangte ateds goat at | 
} 4  etor odd mgta of moexeq yas exttordtus som bLb yorlt stadt barns Mi to 
-ghe odd heltive: Jom bed youd tent weds 10% Yontotts to Smetts . 
on somdartale ond Jasld bas pettodd od ot gmbstoqusq ston ext 0 aoudan 
oF swans bebuems me beltt {itdobs lt .2ottoyt0t stew ston ort 0 
& bewode bemtaly st dotsw esost gatgelis eeteasy of motto edt 
hes oft ai 10 eowwteng te bog 102 akedd to adnebisteb we nottsotttie: — J 
|“ Weald acd xo mend yd bongte YLtowtos eam ofom edt dadit ovisuetiots”” 
i sive on et oredT .modd sot di nate of seals emo ‘emoe peated ma Bat 
_ 10 eevioauod? odo oid bomgte sammaiasitss/ipnenel nitestcn 
— Hor .moct sot tt agte ot sale om 8 



























~~ 
the judgment by confession was vacated as to all defendants and 

by agreement of the parties (except George Goetzinger, who was not 
present or represented) the cause was tried on the merits by the 

court without a jury. The issues were found against defendant John 
Goetzinger and judgment for $921.59 entered against him only, 

The evidence shows without contradiction that the signatures 
of John Goetzinger and Mary Goetzinger are not genuine and the only 
question presented is whether the judgment of the court based on its 
finding that defendant John Goetzinger ratified the unauthorized sign— 
ing of his name to the note is against the manifest weight of the 
evidence, 

fhe only witness who appeared in plaintiff's behalf was its 
attorney of record, Samuel Wexler, Sometime prior to June 6, 1936, 
the note in question was turned over to him for collection, On June 
6, 1936, and July 17, 1936, as attorney for plaintiff, he wrote 
letters to defendants John and Mary Goetzinger, urging them “to make 
arrangements" to pay the note in question, Following the entry of 
the judgment by confession several other letters were written by 
Wexler to John Goetzinger and his wife warning them of various con- 
sequences that would follow their failure to pay said judgment, one 
of the letters expressing the desire “to discuss with you, the matter 
of George Goetzinger, your son." He received no reply to any of these 
letters but defendant John Goetzinger went to Wexler's office on July 
19, 1936, after the second of the above mentioned letters had been 
received by him. Wexler testified that on that occasion, “I showed 
Mr, Goetzinger the note and I asked him if this was his note and he 
said yes that was the note, and he told me that he was endeavoring 
to make a loan with a real estate office on the south side about the 
mortgage on his property at that time, I think the name of the company 
is Ringer, and I asked him how about making the payment and he said 
he would make the payment within the next ten to thirty days *** He 
said that was his note." As to his conversation with Wexler on this 
occasion defendant Goetzinger testified: "The first time when I got 
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one of them letters and I went up there to see hir, I don't know 
whether it was the first or second letter," When asked if it was 
sometime in the Summer of 1936, he answered, "Around there, yes." 

He further testified: “He [Wexler] showed me the note, I told him, 

I said 'What do you want me te pay nine hundred and some dcllars for; 
what ie it for?! He said 'Well, you signed a note for a filling 
station,’ + I told him I didn't sign that note and neither did my 
wife ** I told him I wouldn't pay the note and I didn't sign it, 

and he told me about what he could do with George and I said, ‘Well, 
that is up to you. I couldn't pay that note, I won't pay it. I 
didn't sign it, '#* That was all about the note." When asked, 

"Did you at that time or at any other time state 'That is my note 

and I will pay it,'" he answered "I did not." When asked "Did you 
tell him you were going to raise the money by a loan or a mortgage 

en your house," he answered "IJ did not." As heretofore shown, 

Wexler confessed judgment on the note two days later, on July 2l, 1936, 

John Goetzinger again called at Wexler's office on August 
6, 1936, after being served with an execution, Wexler testified that 
on the occasion of this visit, "He told me he was still endeavoring 
to make a loan with this real estate office on the south side in 
order to take care of this judgment *** and I told him, well I told 
him that I hed the judgment and was going to keep that as security 
until I got payment on my particular judgment, and I also told him 
that I wanted him to see that this thing is taken care of right away." 
As to this conversation Goetzinger testified: "I told him I didn't 
see how they could hold me responsible for anything I didn't do, *** 
He said, 'You know all about what a bad actor George was' *** and what 
they could to to him and so forth, and I said 'I ean't help it. You 
can do whatever you want to,'" 

Defendant Mary Goetzinger testified that her son, George, 
came home one day and asked her and her husband to sign a note, which 
he did not show her; that her husband said that he would not sign it 
and told her not to sign it either; and that she did not sign it. 
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Both Mary Goetzinger and Wexler testified that he telephoned her a 
couple of times about the note, While Wexler testified thet she did 
not deny the genuineness of the signatures of herself and her hus- 
band, she testified that she told him ever the telephone “Wy husband 
and I did not sign any note." John Goetzinger further testified that 
he received through the mail a letter dated December 14, 1938, from a 
concern know as “Information Service," advising him that some real 
estate was being sold upon a judgment rendered against him in this 
ease, According to Wexler, John Goetzinger telephoned him in December, 
1938, and told him for the first time that the note did not bear “the 
signatures of his wife and himself and that the reason he did not tell 
me at the time he gave me — when I showed him the note, was the fact 
that George Goetzinger went bad and that he didn't want to have his 
son prosecuted criminally for forgery on the note," ‘exler testified 
that he could not identify John Goetzinger's voice over the telephone. 
John Goetzinger denied that he telephoned to Yexler then or at any 
other time, Both John Goetzinger and his wife testified that their 
son, George, has been in Chicago continuously since he worked for 
plaintiff in 1934 and 1935 and that he is still in the city. 

It is, of course, the law that where one understandingly 
adopts and ratifies the unauthorized use of his name as the maker of 
a note, he is liable thereon, 

As opposed to Wexler's testimony that John Goetzinger, when 
shown the note "said it was his note" and when asked about paying 
same “said he would make the payment within the next ten to thirty 
days," there is the positive testimony of both John CGoetzinger and 
Mary Goetzinger that they told Wexler that they did not sign the note 
and would not pay it and the emphatic denial of John Goetzinger that 
he told Wexler that it was his note and that he would pay it, This 
being the extent of the evidence bearing upon the subject of ratifi- 
eation, the probabilities become very material, Is it not highly 
improbable that, after he had written two letters to John and Mary 
Goctzinger requesting them to make arrangewents to pay the note and 
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after John Goetzinger in reponse to said letters had visited 

Wexler's office, and, according to him, admitted that the note was 

his and arranged to pay it, Wexler would immediately confess judg- 
ment on the note? ‘exler's letters of Jume 6, 1936, and July 17, 
1936, certainly indicated that if John and Mary Goetzinger made 
arrangements to pay the note he would be relieved of the necessity 

of instituting legal proceedings against them. If, as Wexler testi- 
fied, John Goetzinger not only acknowledged that the note was his 

but agreed to mortgage his home to pay it within “ten to thirty days," 
that arrangement should have been entirely satisfactory to Wexler, if 
this arrangement was in fact made it is difficult for us to understand 
what impelled Wexler two days thereafter to institute this lawsuit 
whieh action, according to the tenor of his first two letters, he 
seemed so reluctant to take, 

The authorities hold that a ratification to be binding must 
be wade with full kmowledge of the facts, It does not appear that 
when John Goetzinger was in Wexler's office he knew whe signed his or 
the other names on the note, In fact the evidenee fails to disclose 
the identity of the forger, While there is evidence in the record 
that at one time the son, George Ff, Goetzinger, requested his parents 
to sign a note and they refused to do so, there is no showing that 
when John Goetzinger is supposed to have told Wexler that the note was 
his and that he would pay it, that he had any knowledge of the cir- 
cumstances under which the note was executed and delivered, As has 
already been shown, both John and Mary Goetzinger testified that in 
practically all of the conversations they had with Wexler, he threatened 
to prosecute their son criminally and send him to jail if they did not 
pay the note, Wexler denied that he ever threatened "to prosecute 
the son.” He said that forgery was not mentioned in any of the con~ 
versations between himself and John and Mary Goetzinger until John 
Goetzinger telephoned him in December, 1938, and told him that "the 
Signatures of his wife and himself" were forgeries and that the reason 
he had not told him that in the first instance was “the fact that 
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George Goetzinger went bad and that he didn't want to have him 
prosecuted criminally for forgery on the note.” Since John Goetzinger 
denied having this telephone conversation and Wexler testified that he 
could not identify the voice that spoke to him over the telephone as 
that of John Goetzinger, Wexler's testimony as to this telephone con- 
versation should be entirely disregarded, \exler's testimony to the 
effect that he never discussed with the parents the possible plight 
of their son is refuted to some extent, at least, by the statement in 
his letter to them of September 320, 1936, that “we wish to discuss 
with you the matter of George Goetzinger, your son,” It is readily 
apparent that none of the evidence as to the son is of any assistance 
to plaintiff on the issue of ratification, since, according to Wexler, 
nothing wes said about the purported forgery by the son of his parents! 
signatures until December, 1938, whieh was about two and a half years 
after Wexler elaimed that John Goetzinger had ratified the unauthorized 
use of his name as one of the makers of the note, 

Wexler remained the attorney of record for plaintiff until 

this proceeding terminated in the trial court. Another attorney did, 
however, conduct the trial for plaintiff without being substituted 
as his atterney of record, but there is no question but that Wexler 
Managed the suit throughout, The Supreme court of this state has 
repeatedly said that, "vyhen an attorney assumes the double burden of 
representing his client and furnishing evidence to insure success 

in a litigation, little weight is to be given to his testimony." 
Wiederhold v, Wiederhold, 305 Ill, 429, This is not a case where the 
attorney may be absolved from criticism because some unforeseen event 
occurred during the progress of the trial that required him to testify. 
He knew for several months before the trial that cefendants John and 
Mary Goetzinger charged in their affidavits filed in support of their 
motion to vacate the judgment by confession, that the signatures on 


the note purporting to be theirs were forged, 
We are not ummindful of the rule that, where an attorney 
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testifies in a case in which he is employed as such, the fact of hts 
being so employed goes only to the weight of his testimony and not to 
its competency, and neither are we unmindful of the rule that where 
the trial court in a trial without a jury hes had an opportunity of 
seeing the witnesses and of hearing their testimony as it is delivered 
orally, the findings of such court upon mere questions of fact, when 
the testimony is conflicting, will not ordinarily be disturbed on 
appeal unless such findings are clearly and manifestly against the 
weight of the evidence, but where, as here, the burden of proof as to 
ratification was upon plaintiff, where its attorney, vexler, was its 
only witness, where his testimony was uncorroborated, not in con~ 
sonance with the probabilities of the situation and was contradicted 
by both John and Mary Goetzinger, and where there was no showing that 
John and Mary Goetzinger had any kmowledge as to who signed their names 
on the note or even of the circumstances under which it was signed and 
given, the evidence considered in the view most favorable to plaintiff 
shows a doubtful state of facts, In Chicago Edison Co, v, Fay, 164 Ill, 
323, the court said at p, 392: "While this court has held that a 
forged note may be ratified by the principal so as to bind him (Livings 
v, Wiler, 32 Ill. 3873 Hefne 62 id, 483, and Hefper v._ 
Dawson, 63 id, 403), it has not, to our knowledge, been held in any 





case that a ratification of a forged instrument can be implied froma 
doubtful state of facts." In Gleason 

109, the court said at p. 110, quoting from Parson's: "'It is! says 

Parsons, ‘an almost universal rule that the ratification must be made 
with full knowledge on the part of the principal of the facts affect= 
ing his rights.’ 1 Pars. on Notes and Bills, 101; Helm v, Centrel], 

etals, 59 Ill, 529." 

In our opinion the judgment is not only clearly against the 
weight of the evidence, but in the light of the foregoing authorities 
we do not think that the evidence in this case with all the reasonable 
inferences that may be drawn from it makes defendant John Goetzinger 
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ales 
liable upon the note sued on, 

The judgment of the Municipal court of Chicago will 
therefore be reversed and judgment entered here in favor of defend- 
ant John Goetzinger and against plaintiff, 

JUDGMENT REVERSED AND JUDGMENT HERE IN FAVOR 


OF DEFENDANT JOHN GORTZINGER AND AGAINST 
PLAINTIFY, 


Friend and Seanlan, JJ., concur, 
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PEOPLE OF THE STATE OF ILLINOIS, 
ex rel, OSCAR NELSON, Auditor of 
Public Aecounts 

Complainant below, 
Ve 


UNION BANK OF CHICAGO, a cor= 
poration, 
Defendant below, 





CIRCUIT COURT, 
COOK COUNTY, 


MAE L. RIORDAN, Intervening 
Petitioner below, 
Appellant, 


Ve 


3041.4. 2547 
HARRY R. SPELLBRINK, as suecessor 
Receiver, etc., Respondent below, 
Appellee, 
WR. PRESIDING JUSTICE SULLIVAN DELIVERED THE OPINION OF THE COURT, 
In this proceeding for the liquidation of the Union Bank of 
Chicage (hereinafter for convenience referred te as the bank), Mae 
L. Riordan filed an intervening petition for the allowance of two 
claims, one for $4,500 and the other for $500, A decree was entered 
which allowed her claim for $500 and denied her elaim for $4,500, 
She appeals from that portion of the decree which denied her claim 
of $4,500, 
Her amended intervening petition alleged that the Union 
Bank of Chicago, a corporation, was closed by the state auditer June 
4, 1932; that it was a banking corporation; that August 20, 1926, 
“she entered into a real estate contract with said Union Bank of 
Chicago for the purchase of some real estate, which contract was 
signed by Mae L. Riordan and the Union Bank of Chicago, as agent;" 
that pursuant to the execution of said contract, she paid to the 
Union Bank of Chicago $4,500 August 31, 1926, as part of the purchase 
price of the real estate described in said contract; that "no for- 


feiture of said contract ever having been made she was entitled to 
have allowed and paid to her by the receiver of the Union Bank of 
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-2- 
Chicago $4,500;" and that Harry R. Spellbrink (hereinafter for econ- 
venience sometimes referred to as respondent) was duly appointed 
receiver and that he qualified as such and is now acting as receiver 
for said bank, 

The answer of Harry 2. Spellbrink, receiver of the Union 
Bank ef Chicago, to the intervening petitioner admits the execution 
of the real estate contract as set forth in said petition but avers 
that the amount of money paid to the Union Bank of Chicago under the 
real estate contract by Mae L. Riordan was only $4,100, and that the 
Union Bank of Chicago, in accordance with the terms and conditions 
of the said real estate contract, elected to and did declare a for- 
feiture of said contract and therefore denies the claim of the 
petitioner to the said sum of $4,500, 

The PO, ns makes in her brief is as follows: “The 
right to declare a forfeiture reserved in a contract is one that may 
be exercised or waived by a vendor, and a failure to claim it may be 
regarded a waiver of the right. Until it is declared the contract 
continues mutually binding on the parties." She contends “that the 
Union Bank of Chicago or its Receiver did not at any time declare 
a forfeiture of the real estate contract herein involved which was 
executed by the plaintiff, Mae L. Riordan, and the bank, August 20, 
1926, and under which contract plaintiff paid the bank the sum of 
$4,500." 

The theory of respondent's defense to the claim of the 
intervening petitioner is set forth in his brief, as follows: “That 
the Petitioner defaulted as to all the subsequent payments required 
by the contract of August 20, 19263 that Petitioner abandoned and 
terminated said contract; that said contract was thereby forfeited; 
that the time of payment was made the essenee of the contract; that 
the Union Bank of Chicago did or said nothing to the Petitioner, 
nor was there any conduct on its part, to infer that said Bank was 
not insisting upon the strict performance of the contract in accord- 
anee with its terms and provisions; that the Petitioner never 
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-3- 
tendered possession or the balance of the purchase money required 
to be paid under the terms of the contract of August 20, 1926, to 
said Union Bank of Chicago as Selling Agent; that the Union Bank 
of Chicago had a right to declare a forfeiture of the contract; 
that the amount paid by the Petitioner thereunder was retained by 
Union Bank of Chicago under the terms of the contract and that the 
Petitioner has no valid claim for $4,100 or any other sum against 
said Union Bank of Chicago," 

The pertinent findings and conclusions of fact in the decree 


are as follows: 


"The Court further finds that heretofore on the 20th day 
of August, 1926, Mae L, Riordan, as purehaser, entered into an 
agreement with the Union Bank of Chicago, as selling agent, for the 
purchase of Lots 1 to 44 inclusive in Block 8 in Croissant Park 
Markham Twelfth Addition; that the consideration fer said contract 
ef purchase was the sum of $21,000 to be paid by said Intervening 
Petitioner in the manner followings $4,100 in cash, receipt of which 
was therein acknowledged, and the balance ef $16,900 payable in 
monthly installments of $300 or more on the 20th day of each month 
thereafter commencing on the 20th day of September, 1926, until 
August 20th, 1929, at which time the entire balance outstanding 
would have been paids that said contract among other things previded 
that if the purchaser, Mae L, Riordan, should make all the payments 
and perform all the covenants of her contract said Union Bank of 
Chicago, as selling agent, would ‘convey or cause to be conveyed to 
her in fee simple clear of all encumbrances whatever the real estate 
described in said econtract'; that said contract further provided that 
in default of any of the payments under the provisions of said con- 
tract which continued for a period of sixty days, then at the option 
of said Union Bank of Chicago, as agent, said contract could be 
forfeited and terminated and all payments made by said purchaser 
would in that event be retained by said Union Bank of Chicago, as 
agent, in satisfaction and in liquidation of the damages sustained 
and that said Union Bank of Chicago, as agent, would have the right 
to re-enter and take possession of all the premises; that said contract 
further provided that said Mae L. Riordan had read and understood 
the whole of said contract and that ne representation, promise or 
agreement not expressed in the contract had been made to induce said 
petitioner to enter into it, 


"That subsequently, said Mae L, Riordan, being desirous of 
reselling said property, on August 30, 1926, by an instrument in 
writing appointed the Union Bank of Chicago as her agent in making 
collections and signing of contracts fer the resale of said premises, 
and in said instrument in writing further designated, appointed snd 
empowered one Agnes Doll to act as her sales agent in connection with 
eR pai of the lots theretofore purchased by said Intervening 

e oner, 


"That under the authority so vested in her the said Agnes 
Dell entered into certain negotiations for and on behalf of said 
petitioner for the sale of said real estate to one Frank Addueci; 
that the consideration fer the purchase of said real estate from said 
Intervening Petitioner by said Frank Adducci was in the sum of 
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$53,000 under which contract of purchase between said parties said 
Prank Addueei paid and deposited with Union Bank of Ciutcago, as 
agent for said Mae L, Riordan, the sum of $500 on account thereof, 
that said sum of $500 was accepted by said Union Bank of Chicago, 
as agent for said Intervening Petitioner under the authority se 
vested in it, and deposited the same to the credit of said Mae L, 
Riordan under agency Aecount No. 1429; that subsequent thereto said 
Frank Addueci, the purchaser from said Mae L, Riordan, Intervening 
Petitioner herein, abandoned his contract and paid no further sums 
thereunder, 


RH 


"That by virtue of the default in payment of the sums as 
provided for in said contract and the abandonment of said contract by 
said Intervening Petitioner, Mae L, Riordan, said Union Bank of 
Chieage, as agent had a right to elect and dia elect to retain the 
payments made by said petitioner as its fixed and liquidated damages, 
and that said Intervening Petitioner at no time tendered the balance 
due from her under the terms of said contract nor at any time 
demanded a deed for conveyanee of said premises. 


"That said Intervening Petitioner, Mae L, Riordan, except 
for the payment of the sum of $4,100 on her contract of purchase with 
said Union Bank of Chicago, as agent, paid no other sums of money 
under her contract and abandoned said contract and defaulted in the 
covenants and conditions imposed upon her by said contract, 


"That the sum of $4,100 so paid by said Intervening Peti- 
tioner, Mae L, Riordan, under her contract of purchase dated the 
20th day of August, 1926, between the petitioner and the Union Bank 
ef Chicago, as agent, was deposited in a certain Trust Account known 
as Trust No. 8613; that upon the default and abandonment of said con- 
tract by said Intervening Petitioner said Union Bank of Chicago 
elected to and did declare a forfeiture of said contract and served 

-a copy of said forfeiture notice upen said petitioner in accordance 
with the provisions of the contract so made and provided; that said 
sum of $4,100 was retained as liquidated damages by virtue of the 
default and abandonment of said contract by said Intervening Petition— 
er, Mae L. hiordan, 


"The Court further finds t said contract of August 20, © 
1926, between said Intervening Petitioner, Mae L. Riordan, as pur- 
ehaser, and Union Bank of Chicago, as selling agent, was the entire 
contract between said parties and that im accordanee with the 
provisions of said contract said Intervening Petitioner stipulated 
and agreed that she expressly understood the whole of said contract 
and that no representation, promise or agreement not expressed in the 
contract had been made to induce her te enter into said contract and 
that said Intervening Petitioner was bound by the provisions thereof, 


WE 


"The Court further finds that said Intervening Petitioner 
Mae 1.. Riordan, defaulted in the payment of her contract and failed 
to perform the covenants of her said contract dated August 20, 1926 
with the Union Bank of Chicago, as agent, and by virtue thereof said 
said sum of $4,100 so paid by said Intervening Petitioner as a down 
yon her said contract was forfeited and said contract terminated 
and. ioned, and that said Intervening Petitioner, Mae L, Riordan, 
Eat ya to no claim against said Union Bank of Chicago by virtue 
reof,." 


These findings portray substantially and correctly the salient 
facts as adduced before the master except the finding that "said Union 
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Bank of Chicago elected to and did declare a forfeiture of said con- 


tract and served a copy of said forfeiture notice upon said peti- 
tioner, in accordance with the provision of the contract se made and 
provided," There is no evidence in the record that the bank declared 
a forfeiture of the contract or that it mailed petitioner a written 
declaration of forfeiture as provided in the contract, It is be- 
cause of the failure of the bank to so declare a forfeiture and to 
notify her in writing of such declaration that petitioner claims under 
the authority of Heald v, Wright et al., 75 Ill. 17, shat the contract 
continued to be mutually binding upon the parties and that therefore 
she is entitled to the return of the money paid by her thereunder, In 
Heald Bright e¢ «9 Supra, the court said at p. 23: “The proofs 
do net show that Wright, at any time, elected te declare a forfeiture, 
consequently the agreement was in full life at the time of his death 
and continued to be mutually binding on the parties, It can have no 
weight, that this contract was liable to forfeiture, since Wright did 
not manifest his eleetion to forfeit, It may be said, failing to claim 
the forfeiture was a waiver of it. Skinner v, Newberry, 51 Ill, 205," 

The respondent eoncedes that there was no evidence of a formal 
declaration of forfeiture by the bank or of a notice to petitioner of 
a written declaration of forfeiture as provided in the contract, but 
he insists that sinee petitioner had both expressly and by her con— 

et abandoned the contract it was unnecessary to send her a written 
declaration of foreclosure and that her owm act of abandonment having 
worked a forfeiture it would be idle, useless and needless to there- 
after send her notice of such forfeiture. 

The only defense presented by the answer of the receiver was 
that petitioner having defaulted in her payments under tle contract, 
the “Union Bank of Chicago elected to and did declare a forfeiture of 
said contract and that netice of said declaration of forfeiture was 
mailed to said intervening petitioner by registered mail," As already 


shown, there is no evidence in the record to sustain this defense, That 
there is a variance between the defense alleged in the answer and the 
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proofs and findings ef the deeree relied upon by respondent is obvious, 
The petitioner, however, has not seen fit te question respondent's right 
te rely on the defense urged here to sustain the decree, 

There can be no question that petitioner abandoned the con- 
tract. She testified that shortly after the execution of the contract 
she informed the assistant trust officer of the bank that she had at no 
time intended to make any of the $300 monthly payments required to be 
made under the terms of the contract; and that she did not make any 
payments other than the initial down payment, It also appeared that in 
1931 or prior thereto, she instituted an action in the Cireult court 
for the recovery of the money paid by her on the contract. The fact 
that a party to a contract abandoned same may be deduced from a course 
of conduct or circumstances evincing an intention to abandon, Abandon- 
ment is shown where, as here, the purchaser absolutely and positively 
refused to perform the conditions of the contract and expressed an 
intention to abandon it. The intention of the petitioner was demon— 
strated by her statements to the officials of the bank that she would 
not perform her contract and that she did not intend at any time to 
pay the monthly installments required thereunder, The additional 
fact that subsequent to the execution of the contract petitioner 
instituted litigation to recover her initial down payment is further 
evidence of her intent to abandon the contract, 

A somewhat similar question was before the court in Miller 
v, Akin, 350 I11. 186, In that case Miller, the contract seller, 
brought an action to declare the contract ef purchase null and void 
and to remove same as a cloud on the title, The contract purchaser 
therein, Aiken, contended as does the petitioner here, that there 
had not been a declaration of forfeiture of the contract and that 
therefore the purchaser's rights under the contract were not terminated. 
The court said at pps 195, 1963 


"Whether or not Miller had at the time the original bill 
was filed waived his right to forfeiture under the contract without 
making a demand for payment and serving notice of intention te 
declare a forfeiture, we do not deem it openers to determine, It 
is certain that by the original bill Alin was notified of the 
intention of Miller to declare a forfeiture of the contract but Akin 
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never at any time thereafter paid or tendered to liiller or to 
Appellees, or either of them, the amount due from him under the 
contract or thereafter paid any taxes on the property. 


NE 


“Whatever may have been the rights of Akin under the con- 
tract at the time the original bill was filed, we think it clearly 
appears that all his rights under the contract had been forfeited 
at the time the amended and supplemental bill was filed by Appellees 
by reason of his failure to perform or offer to perform the condi~ 
tions of the contract, (Stuckrath v. Briggs & Turivas, 329 Ill. 555.)" 


Under the authority of the Akin case the commencement of 
the previous suit by petitioner te reeover the initial payment made by 
her on her contract of purchase was sufficient in itself te work a for- 
feiture of the contract and the seller was entitled to consider the 
contract as terminated and abandoned, 

It does not appear that the bank as selling agent or any of 
its officers or representatives did anything or said anything to peti- 
tioner at any time from which it could reasonably be inferred that the 
provision in the contract "that the time of payment should be the 
essence of this contract" would be waived, At no time after petition— 
er's initial payment and after her refusal to make the subsequent 
payments did she make any effort to perform the contract of August 
20, 1926. In discussing a somewhat similar situation in Stuckrath v 


Briggs & Turivas, 329 Ill. 555, the court said at p. 566: 


"A rescission or abandonment of a contract in writing may 
be deduced from circumstances or a course of conduct clearly evincing 
abandonment, wes Le SELEL 287 Ill. 274; Beguok Ue LO Lo 190 
id, 15; Cuppy v, Allan, 176 id. 162; v 109 id. 34.) 
The rule requiring notice of forfeiture of a contract for the sale 
of real estate is based on conduct on the part of the party seeking 
the benefit of forfeiture which would lead the other party to infer 
that he was not insisting on time as of the essenee of the contract, 
Upon such state of facts the authorities are uniform that notice and 
demand must be made before the contract may be forfeited. Such rule 
has no application here, There has been no showing whatever in the 
record that Briggs and Turivas did or said anything to plaintiff in 
error that would indicate the firm was not insisting upon performance 
ef the contract in accordance with its terms as to the time of payment, 
On the contrary the testimony of Turivas was that he informed plain- 
tiff in error on September 15, 1921, when the first payment was due 
or the day before that such payment must be made in accordance with 
the contract or the contract would be terminated, This was notice of 
an election to insist on a strict performance of the contract accord= 
ing to its terms," 


Sinee the abandonment of the contract by the petitioner in 
August, 1926, extinguished and waived all her rights thereunder, it 
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was not necessary for the bank to declare a forfeiture to enable 

it to retain the payment made by petitioner under the cohtract, By 
reason of said abandonment she waived her right thereunder to insist 
upon a declaration of forfeiture and the service upon her by the bank 


ef a written notice of such forfeiture, In Title & Trust Company v. 
Durkheimer Inv, Co,, 155 Ore. 427, 63 Pac, (2d) 909, decided December 


29, 1936, the sult involved the validity of the forfeiture and ter- 
mination of a lease on an office building in Portlamd, Oregon, The 
Durkheimer Investment Company, defendant therein, made a lease to 
certain lessees named Platt for a term of ninety-nine years, The 
lease required payment of a ground rental of $1,400 each month, 
obligated the lessees to pay taxes and authorized termination of the 
lease if any default continued for sixty days after notice, It 
there appeared that the lessees informed the lessor by ietter on May 
21, 1932, that they were unable to and could not pay the ground rent 
of $1,400 a month and the delinquent taxes, The Supreme Court of 
Oregon held that by virtue of their abandomment of the lease on May 21, 
1932, the rights of the lessees thereunder were also abandoned and that 
ne notice to them of their default was necessary, In stating its 
reason for so holding, the court said at p. 915 of the last above 
mentioned report: 

“By the declaration of the Platts that they could net pay 
the rent or the taxes, the lessees not only abandoned the contract 
and waived the right to notice, but they enabled the defendant to 


exercise its then ripened right of forfeiture, for to require a 
notice under such abandomment would be mere idle ceremony," 


‘In Anderson v, Hurlbert, 109 Ore. 284, 219 Pac. 1092, 
under an almost identical factual situation, the court said at Be 
1095 of the report last above mentioned: 


"When Mrs, Anderson, the purchaser, informed Hurlbert 
the vendor, that she would not be able to make any more payments 
the vendor was not required to give the purchaser further notiee 
in order to effect a forfeiture, The plaintiff, Mrs, Anderson, 
by the abandonment of the contract, waived her right to further 
notice, To require a notice after such abandonment would be an 
idle ceremony, lett Empire Investment Co,, i 99 Or, 
5335 543, 194 Pac, 461, 700; iMitehell = ‘chen 86 Or. 574, 157 
Pac. 965, The writing of the letter by Mrs. Anderson informing 


Hurlbert, the vendor, that she would not make further en germ 
constituted an abandonment of the contract by her as the vendee," 
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(To the same effect are Kemmerer v, Title & Trust Co,, 90 Or, 137; 
Kosh v, Glenn, 63 Idaho 761, 27 Pac. (2d) 870; Cummings v, Rogers, 
36 Minn, 317, 30 N. W. 892.) 


Petitioner also contends that there was a fiduciary relaticn— 
ship between herself and the bank and its representatives. There is 
mo merit in this contention, The master and chancellor both found 
that petitioner's claim in this regard was net supported by the evi- 
denee and we are in accord with such findings, 

We are impelled to hold that by petitioner's abandonment of 
her contract of August 20, 1926, she rendered unnecessary the 
declaration or written notice of forfeiture by the banks that the 
provisions of the contract with reference to the retention by the bank 
of the amount paid under same by petitioner became immediately 
operative upon such abandomuent with or without notice; and that the 
bank had a right to treat the contract as terminated and to retain 
the payment made by the petitioner thereunder, 

For the reasons stated herein the deeree of the Cireuit 
eourt is affirmed, 

DECREE AFFIRMED, 


Friend and Seanlan, JJ,, concur, 
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INDIA TEA COMPANY, 
a corporation, ._ 
Appélle 


il, FROM CIRCUIT COURT, 


MR. PRESIDING JUSTICE SULLIVAN DELIVERED THE OPINION OF THE COURT, 


By this appeal defendant, India Tea Company, seeks to reverse 
a judgment for $2,000 entered against it upon the verdict of a jury in 
an action brought by plaintiff, Elizabeth Johnson, for damages for 
personal injuries received by her as a result of defendant's alleged 
negligenee in the maintenance and operation of its truck, which was 
involved in a collision with an automobile in which plaintiff was a 
passenger, 

Defendant's sole contention is "that the judgment is manifestly 
against the weight of the evidence and not sustained by any credible 
evidence," In other words, it is claimed that there is no evidence in 
the record to show that defendant was guilty of any negligence which 
proximately caused or contributed to cause the accident and that plain- 
tiff's injuries were caused solely by the negligence of the driver of 
the car in which she was riding, 

About 8:30 a.m,, on June 18, 1936, the accident in question 
occurred at the intersection of 159th street, which is U. 5. Highway 
Wo, 6, and LeClaire avenue, in Cook county, Illinois, Plaintiff was a 
passenger in a car driven by her daughter Eleanor Johnson, which was 
preceeding east on U. 5. Highway No. 6. The Johnsonshad been visiting 
friends in River Grove and their car turned into said highway a consid- 
erable distance west of where the accident happened, Plaintiff was 
sitting in the front seat at the right of the driver and another daugh~ 
ter, Irene Johnson, was riding in the back seat of the car, Defendant's 
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truck, driven by Robert Millard, was west bound on U. 5S. Highway 
No, 6 prior to the time of the collision, To the west of LeClaire 
avenue U. 5, Highway No. 6 slopes upward to the crest of a hill, 
which was estimated variously as being 25, 100, 125 and 200 feet 
distant from the point of the collision, The truck standing at the 
intersection of U, 5. Highway No, 6 and LeClaire avenue could net be 
seen by the driver of the car in which plaintiff was riding until 
that ear coming from the west had reached the erest of the hill, and 
neither could the driver of the truek, as he reached LeClaire avenue, 
see the east bound automobile until it reached the crest of the hill, 
U. S. Highway No. 6 is a two lane paved roadway twenty feet wide, 
LeClaire avenues is a gravel street. There are ditches on both sides 
of U, S. Highway No. 6 beyond the shoulders which immediately adjoin 
said highway on each side, 

Defendant's theory of fact, as stated in its brief, is “that 
while their truck was being driven in a westerly direction on Us. S-e 
Highway No, 6 and when it reached LeClaire Street, its driver turned 
slightly to the south to make a left turn into LeClaire Street and 
brought his truck to a complete stop in the center of the highway, 
possibly a little to the left or south of the center line, The car 
in which the plaintiff was a passenger was driving in an easterly 
direction on U, S, Highway No, 6 and came over the crest of the hill 
a short distamce west of the scene of the accident, Before the car 
in which the plaintiff wes riding reached the erest of the hill, it 
was impoesible to see the highway on the other side, *** That while 
its truck was standing in the center of said highway, the car in 
which the plaintiff was a passenger came over the top of the hill at 
such a speed that it could not be stopped and crashed into the truck 
ef the defendant while it was still stationary on the highway," 

Plaintiff's theory, as stated in her brief, is as follows: 
“Plaintiff was a passenger in an automobile being driven in an casterly 
direction on the right hand side of the road, A substantial rise or 
elevation in the roadway obsemred the view to the eastward. The top 
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of the rise is a short distance west of the scene of the accident. 

The driver of defendant's truck, west bound, not far from the top 

of the hill, crossed or started to cross the east bound roadway at 
about the time the car in which plaintiff was a passenger, passed 

the crest of the hill, The resultant collision of the two vehicles 
Was caused by the negligence of defendant's driver in crossing in 
front of traffic or in placing his truck in a position of imminent 
danger to other persons on the highway," 

If there is credible evidence in the record from which it 
could reasonably be found that defendant's driver was guilty of neg~ 
ligence in any of the respects charged in the complaint, then the 
verdict of the jury was justified, In our opinion there was ample 
evidence to warrant the jury's verdict. 

Defendant's driver said he did not move his truck from the 
time he stopped same at the intersection preparatory te making a south 
or left turn dnte LeClaire avenue until the time of the impact; that 
when he stopped his truck, it was headed a little to the southwest and 
part of it was two or three or four inches to the south of the black 
line or center line of U, 5. Highway No, 63 and that as soon as he had 
stopped his truck he saw the eastbound automobile, in which plaintiff 
was riding, being driven over the crest of the hill a short distance 
to the west of him on the south side of the highway. It is highly 
important that the testimony of defendant's driver that he did net 
move his truck from the time he stopped same until the time of the 
impact be considered in connection with the testimony of the other 
witnesses as to the position of the truck at and immediately prior to 
the time the cars collided, Eleanor Johnson, the driver of the other 
car, said the truck was “on my side of the roads" that it was “over 
half" on her side of the roads that most of it was on the south half 
of the road; and that it was almost at a standstill “about to make a 
left turn." Roy Wollan stated that after the crash the body of the 
truck was on the south side of the road and on cross—examination he 
said that when the impact took place the truck was completely on the 
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south side of 159th street "facing south" and that U. ©, Highway 
No. 6 "is wide enough for two cars to pass there but not wide enough 
for a ear to go around a truck which is stopped." Margaret Buckley 
stated that the cars came together on the south side of the highway, 
slightly east of LeClaire avenue, and that “he was half on the 
driveway or thereabouts going south ** it was facing south." A 
county highway police officer, Charles Glimm, stated that when he 
supkwiak atinee the accident, "the front of the truck was at an angle 
### the center of the truck was across the line at an angle also *** 
the front portion of the truck was over the read *** about the center 
of the truck." There was evidence that neither the truck nor the 
automobile had been moved from the positions they were in immediately 
after the collision until the arrival of the police officers, Plaintiff 
testified that the truck was "right on our side of the road;" that 
“half of the truck was over the black line to the south;" and that 
"it looked like it was going to cross the road but it seems to me 
he was stopped." 
As already stated, defendant's driver testified that he 
@id not move the truck from the time he stopped it until the accident 
occurred and defendant insists that this is true and it is equally 
, insistent that the collision occurred on the south half of the high- 
ae way. The eellision did unquestionably take place on the south lane 
——eF the | highway pry Af(plaintift'g ariver kept his truck stationary 
in the position that the several witnesses placed it, with a large 
portion of said truck protruding to the south over the black line or 
center line of the highway and the balanee of it extending back over 
the north half of the highway, he was unquestionably guilty of neg=- 
ligence, especially in view of the fact that he was familiar with the 
neighborhood and knew that he had stopped his truck in such a manner 
as to partially block both lanes of the highway at the bottom of a 
hill, where the truck could not be seen by drivers of east bound cars 
until they reached the crest of said hill. 
In its endeavor to account for the failure of plaintiff's 





qesigt .2 .U dadt bos "dare pokes" pm age manne 
rgwosie ebiw jon sud otedt gaaq ot 299 owt 10% Aguero eobiw ai" on is 
vam yoltonvd totagis4 * bogged & et doldy doit 6 baois og oF td. 6 <0% ny 
i} : ‘ae atts te ohle divoe edd mo tect egos . ones #tee elt tasit botate 
4 edd mo tLal 2aw on” tert bes eonnteve oxteLded to teae- xeiietg hte 
A “,fijuoe gitosh een Jt, Ht Ainos, yniog etsodsemeds: To Yawevieb | 
“ ori morw- dads betete ,uui{ eelradd .seohtio ssilog yswelg hd ytawos AG 
lie ofgis as to eaw fours end lo daowt eni" .taebtoos end, wd asd aA be : ai 
| tHe, gets. efane os ta omtt acid egonos asw aout eit to stetns9 ont? #40 
aetaso edd tuode ** Deon ect xeve esw Homid en} Yo aoliteq dmort eld ! 
edd tom dovad edd isditen, Pee somebive esw ovetT “,alonat tt 20 ; 
Nietetbommt at exon yest enokttabg ext moxt bovou need bad elidemoms — 
a eareotite eoliog add to fayture end Litany aoletiloa orld ‘cette 
i "absor edd to. oble ayo so data" ssw Aonwid odd dealt. boltiteot ns 
Ve ce bus." ¢danog odd of enkL Aosid edd revo) acwalownt edt techind® 
. am 04 amon it ind bso edd 22070 oF yatog aw th exLiboMooL si" 

b eer ", beqqosea doa 
te on tadt bettitass xevizh sneiabaien gbetete ybsotls BA! 0 ta94 ie 
i" ities edt Ikins th beqgote ef emis odd Moy? Hoss artt oven for BLb | 

be yilanpe @i di bos ound al aldd tadd atatant tnebasteb has boaamose \ 
~igid ont? Yo Masi sidwos edd mo bort9:0 motebiios dt dait tactetemh 
ouek dévoe edi no cont ovat videaolsdzeupay bib motatfioo eT \7yan 
Yiatoitats Aours ald qed sevhub GMbimtelg At kas ously bt ei od 5 
egzel s diby «tt beealq eezacntiw Lervee oft tart ‘mobtteog ‘eld wk 
0 eatl loeld eld rove situon edt of gukbuutorg sew Stew Lovmehtney — 
ywve tesd guthasdxe 3k to eonsicd eft bas yawrlgtd edd to ipl i 
mje Lo Wiikey yidsaolisenpru: ssw ed .yawigte odd to Mant «sont oni 
ort, dw catL tne ecw ert decid toa auld Yo wety mb YEistooges yoonegh> 
Tema 6 doe ck dennd etd beqqote bad ee tadt weml bas booiveddyten 
& to movsod id ga yowdgbd odd No sone mod zoekt ~iatsuag oF ae 
etsy faved dase Yo aseviub yd mpee eG You Biwog alokd exit cxertw Lite : 


eiLid dter to. seone ot asin k wy f. 


















-5~ 
daughter to avert the accident the jury may well have found that as 
she drove her car over the crest of the hill and first saw defend- 
ant's truck, she was immediately confronted with a dilemma by reason 
of said truck partially occupying both lanes of the highway. In any 
event whatever negligenee, if any, Eleanor Johnson may have been 
guilty of cannot be imputed to plaintiff, 

Since there is ample evidence in the record to sustain the 
verdict the judgment of the Circuit court is affirmed, 

JUDGMENT AFFIRMED. 


Friend and Scanlan, UJey Concur» 
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This writ of error is brought to review a judgment of the 
Municipal court of Chieago wherein and whereby the defendant, 
Warion Wilson, was sentenced to the House of Correetion for nine 
months and fined $1 on the court's finding that she was guilty of 
the crime of larceny. Defendant pleaded not guilty and submitted 
her cause to the court without a jury. Only the common law record 
is presented, 

Defendant first contends that the record shows affirmatively 
that she was not represented by counsel and that, therefore, the 
court was not complete and did not have jurisdiction to enter the 
judgment. 

The record does not disclose that a request was made for 
counsel by defendant and in holding in People v. Porearo, 358 Ill. 
448, that the provision in Section 9 of the Constitution of Illinois 
that "the accused in a eriminal prosecution shall have the right 
to appear and defend + by counsel" may be waived, said at p. 451: 

"The court in the trial of criminal cases is bound to see 
that counsel is provided, sen requested, for defendants unable to 
procure such assistance, t is a matter of common knowledge that 
in a court such as the Municipal court of Chicago hundreds of cases 
are heard without the intervention of counsel, In the absence of 
a sufficient showing to the contrary, this court must presume that 
the judge hearing this case in the Municipal court did not deny a 
request for the service of counsel." [Italics ours. ] 

Defendant next contends that the court was without juris- 


diction because the record fails to show that she was furnished a 
copy of the information not less than an hour before the commencement 


of her trial as provided by Paragraph 736 A of the Criminal Code, 
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which reads as follows: 


"Every person arrested upon an information or complaint for 
eriminal offense, or for the violation of any penal ordinance of 
a Municipal Corporation of this State, SHALL be furnished with a copy 
ef the Information or complaint with which he is charged, not less 
than one hour previous to his arraignment, hearing or examination," 


In passing upon a similar contention, where an indictment 
for a felony was involved, in People v. O'Hara, 332 Ill. 436, the 


court held at p. 446: 


"The requirement of the statute that every defendant charged 
with a felony shall be furnished, before his arraignment, a copy of 
the indictment and a list of jurors and witnesses is directory, only, 
and in order to make the omission te comply with this requirement 
available on error the defendant must demand a copy of the indictment 
and a list of witnesses and preserve the evidence of such demand in 


a bill of exceptions, (People v, Pennington, 267 Ill. 45.)" 


The record does not disclose that defendant made any request 
or demand for a copy of the information at any time, 

The statute under consideration in the O'Hara case, supra, 
contained the identical language "shall be furnished" as is eon— 7 
tained in Paragraph 736 A of the Criminal Code, which defendant claims 
here made it mandatory to furnish her with ae copy of the information 
without a demand on her part, An examination of the constitutional 
and statutory provisions bearing on the subject reveals that a defend— 
ant has the right to be furnished with a copy of the complaint, infor- 
mation or indictment containing the accusation or charge against him 
only upon his request or demand, 

There being no error in the record the judgment of the 
Municipal court of Chicago is affirmed, 

JUDGMENT AFFIRMED, 


Friend and Seanlan, JJ., concur, 
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FRANCIS M, ALLEN, 


ay 


SIDNEY H, KAHN et al., 


Appellees, : PY <2 whe I. A. D rs 6 


MR, JUSTICE FRIEND DELIVERED THE OPINION OF THE COURT, ant 





Francis M, Allen, holder of bonds in the amount of $6,000 
out of an issue of $925,000, of which there were then outstanding 
bends in the amount of $843,000 brought his complaint in the Cireuit 
court February 20, 1933, against Melvin L, Straus, individually and 
as successor trustee; S. W. Straus & Company, the house of issue; 
Sidney H. Kahn, individually and as a member of the bondhelders' 
protective committee, and Nettie Kahn, his wife, the record owners; 
Produce Exchange Building Corporation, the mortgagor; lM. A. Rosenthal, 
secretary of the committee, and 1425 South Racine Building Cerporation, 
which was formed by the committee under a reorganization plan and the 
present owner of the premises, seeking to impeach a foreclesure deeree 
for fraud and to restrain the execution of a reorganization plan and 
sale thereunder, After service of process in this proceeding, the 
defendants procured the approval of the sale in the foreclosure pro— 
ceeding, without notice to the plaintiff, and he thereupon filed his 
supplemental complaint, seeking to declare as void the sale and 
redemption thereunder, by which the new corporation acquired title to 
the property under the reorgenization plan. After filing of the 
several answers of defendants, the cause was referred generally to 
a Master in chancery, who pursuant to a full hearing, recommended that 
the complaint be dismissed for want of equity. Plaintiff filed numerous 
exceptions to the master's report, which were overruled, and a decree 


was entered in accordance with the master's recommendation, from which 
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plaintiff appealed to the Supreme court, contending that a freehold 
was directly put in issue by the pleadings, Defendants filed a motion 
in the Supreme court to transfer the cause to this court on the ground 
that a freehold was not invelved, The motion was allowed and the 
cause is now here for determination upon all the other issues raised 
by plaintiff, 

There is substantially no dispute as to the facts adduced 
before the master, July 1, 1925, 5S. \. Straus & Company underwrote a 
bond issue in the sum of $925,000, to erect a ten-story building for 
office space and other business facilities in Chicage's produce market 
at Racine avenue and 14th place, The first five series of coupons, 
maturing semiannually, were paid through January 1, 1928. When the 
mortgagor subsequently became delinquent on account of maturing bonds 
in the amount of $30,000 and certain interest coupons, S, |, Straus 
& Co, acquired these bonds and coupons from the holders, pursuant to 
its rights under the provisions of the trust deed, and June 21, 1928, 
the trustee filed a partial foreclosure against the mortgagor, sub— 
ject, however, to the continuing lien of the trust deed as to all 
other outstanding bonds and coupons, A receiver was appointed in that 
proceeding, also in accordance with the provisions of the trust deed, 
and a decree was subsequently entered June 26, 1929, finding the 
amount due and directing that the property be seld, February 27, 
1929, befere the entry of the decree, the receiver had been ordered 
by the court to pay the 1927 taxes amounting to some $22,000, There= 
efter, genes 6, 1929, the property was sold to Sidmey H. Kahn, who 
was associated with the house of issue, subject te the continuing lien 
ef the other outstanding bonds, and a deficiency decree was entered 
for approximately $69,000, on which there was paid out of the receiver— 
ship during the period of redemption, by order of court, the sum of 
$53,000, leaving an unpaid balance of approximately $16,000, There 
was also distributed from the receivership funds $34,000 on account 
ef defaulted monthly deposits, which was applied = $22,500 on the 
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$27,000 of interest due July 1, 1929, and $11,500 on the $27,000 
due on certain bonds July 1, 1929. The period of redemption ex— 
pired November 6, 1930. 

Subsequent to the partial foreclosure, 5, W, Straus & Co. 
purchased further maturing bonds and coupons from time to time, 
whieh were subordinated to all outstanding bonds and coupons, and 
paid the bondholders all principal and interest due them until July 
1, 1931. Because of these advances it thus had an investment subor— 
dinate to the other bondhelders of some $157,000 in exeess of the 
amounts it received from the partial foreclosure, “hen the trustee 
went into possession of the property under the terms of the trust 
deed, April 30, 1931, there were no unpaid, delinquent taxes, and, 
in facet, no other delinquencies which had not been paid by the house 
of issue, 

June 3, 1931, after entering into possession of the property, 
the trustee filed his bill of foreclosure, accelerating the entire 
indebtedness, Shortly prior thereto a bondholders' committee was 
organized under a deposit agreement, consisting of persons who were 
officers of the house of issue, and June 24, 1931, Straus & Co, sent 
a letter to the bondholders advising them of the depressed conditions 
of the real estate market, the reduction in rentals of the building 
and the necessity of readjusting the financial structure of the 
property, They were told there had been a partial foreclosure pro- 
ceeding on the bonds and coupons owned by the house of issue under 
whieh the property had been acquired by parties associated with 
Straus & Co. 

The foreclosure complaint alleged that title was held by 
Sidney H, Kahn, but that it was subject to the lien of the bondholders 
under the trust deed, and the deeree of foreclosure and sale entered 
November 16, 1931, so found, The complaint likewise alleged that 
Straus & Co, was the owner of certain bonds ané coupons, describing 
them, and that its lien therefor was subject, subordinate and inferior 
to the lien of all other outstanding bonds and coupons, and the decree 
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ihn 
so found and directed the sale of the property. 

In February, 1932, the committee by letter advised the 
bondholders that the full foreclosure proceedings had been carried 
through to a deeree entered November 16, 1931, but that a sale could 
not be held until arrangements were consummated for a plan of 
reorganization, Thereafter the personnel of the committee was 
changed, to include a group of independent business men, including 
Bertram ¥, Winston, George %/, Rosseter and Jay C. MeCord, in addition 
to Samuel J, T. Straus and Sidney H. Kahn, After Winston's death in 
February, 1933, he was succeeded by Rufus C. Dawes, The committee 
as formulated drew up a plan of reorganization, which was sent to the 
bondhelders December 21, 1932, and they were then advised that a date 
would soon be fixed for sale at which the property would be sold to 
the highest bidder, Plaintiff received this notice of the plah of 
reorganization, The sale was held pursuant to the deeree, February 
8, 1933, and on Mareh 2nd of that year the reorganization plan was 
presented to the court at the time of the approval of the sale of 
the premises, and the sale was duly approved by the court pursuant 
to the plan submitted, The master found and the deeree recites that 
notice of the filing and presentment of the plan was duly given to 
all parties of record prior te the approval. A few days later, March 
7» 19335 S. We. Straus & Co, went into equity receivership, October 
27, 1932, title to the preperty had been conveyed to 1425 South Racine 
Building Corporation, under the reorganization plan, which was fully 
consummated the early part of April, 1933. 

The gravemen of plaintiff's charge is that the deeree of 
foreclosure and sale was procured by fraud and collusion, and that 
the organization plan was part of a “frautdulent scheme" to deprive 
the bondholders of their interest in the real estate, It is first 
contended that the trustee and the house of issue were remiss in their 
duty to reveal the defaults whieh had existed since 1927, and are 
therefore ghecuntabio for the concealment of material facts which 
resulted in less to the investors, Plaintiff's counsel say that the 
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"failure to reveal the information until after the collapse of the 
real estate market, and subsequent to the acceleration of the issue, 
constituted fraud in equity." Noe supporting authority is offered for 
this proposition ef law, and it is not suggested what plaintiff or 
other bondholders could have done te improve their position if they 
had been fully apprised of the delay or delinqueney charged to the 
trustee and the house, Inferentially it is argued that “if the bond- 
helders mew of the defaults in 1927 they would have been in a position 
te take some action and would not have waited until after the collapse 
of the real estate market," This assertion overlooks the fact that 
the trustee and the house of issue were fully justified under the 
provisions of the trust deed to pursue the course of action employed. 
The facts disclosed by the record simply indicate that when the 
mortgagor failed to meet the requirements imposed by the trust deed 
during the period prior to July, 1931, Straus & Co, paid the bond- 
holders the interest and principal as it matured and the trustee filed 
partial foreclosure proceedings as to the bends and coupons acquired 
by it, subjeet to the continuing lien of the bonds and coupons which 
had mot matured, These payments and proceedings were fully sumnowoged 
autherized under Artiele II, Section 2 of the trust deed, which 
specifically imposed the condition upon all bonds and coupons received 
and held by the bondholders, that im case the house should pay out of 
its funds to the holders of any bends the amounts due tnereon, “it 
shall be unnecessary to give notice of any such purchase to the 
mortgagor, or to the holders of the bonds purchased, or of other bonds 
er coupons a thereby, or to anyone else." This provision con~ 
stituted notice to the plaintiff of the right of the house to acquire 
bonds and coupems upon which the mortgager might default, and cbhviated 
the necessity ef affirmatively notifying him, Moreover, there is 
nothing to indicate that the bondholders were injured by reason of the 
advances made by Straus & Co. upon defaulted bonds prior to July l, 
1931, for the amount of these advances, which aggregated some 
$157,000, was subordinated by Straus & Co, to the continuing lien of 
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the undefaulted bonds. The suggestion by counsel for plaintiff that 
knowledge of these defaults prior to 1931, when the market was still 
stable, would have plaeed them “in a position to take some action," 
does not take into account the right of the trustee and the house of 
issue, under the provisions of the trust deed, to acquire the default— 
ed bonds, as they did; it dees not suggest that the bondholders could 
have avoided the exercise of this right py the house and the trustee; 
ner does it indicate, except by inference, that the bondholders would 
have been in any better position if they had been notified. As a 
matter ef fact, notice to them would have tended to jeopardize the 
value of their securities and the project securing them, and the 
trustee and the house were justified im considering the possible 
serious consequenees of sueh notice in arriving at their decision, in 
good faith, to acquire the bonds and in proceeding as they did, in the 
hepe that an improvement in the real estate and security market would 
ultimately justify their course of action. Ye think there was no duty 
imposed upon the trustee or the house of issue, by the trust deed or 
by reason of any equitable principles, as plaintiff contends, to inform 
bondholders of any delinquencies of the mortgagor, 

A second contention is that the interest of Melvin L. Straus, 
who wes associated with the house as an officer, became adverse te 
his position as trustee for the bondholders. This claim is predicated 
upon circumstanees showing that the house of issue, of whieh the 
trustee was an officer, acquired the equity; that the house was the 
owner of certain bonds and coupons; and that the house, and therefore 
the trustee, was interested in postponing the taking ef possession by 
the trustee after Sidney H. Kahn had acquired title to the property 
in November, 1930. It is argued that the representation made in the 
complaint in the full foreclosure proceeding, that Sidney H. Kahn 
was the owner of the property, and that the interest of the trustee 
was not in confliet with his duties te the bondholders, was such 
a fraud upon the court as to render the decree whieh was subsequently 
entered fraudulent and void, The pleadings do not sustain this 
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position, The trustee in his complaint alleged that Sidney H, Kahn 
held title to the property, but that the interest derived thereby 

was subject and subordinate to that of the bondholders, and the 

decree which the trustee subsequently procured, so found, The 

property was later sold under the deeree, thereby enforcing the 
priority claim of the bondholders, 

The contention that conflicts between the interests of the 
trustee and the bondholders arose, by reason ef the fact that the 
house of issue owned some of the bonds and coupons, is likewise 
untenable, The trustee's complaint in the foreclosure case alleged 
that the lien as to all the bonds owned by the house of issue was 
junior and subordinate te the lien of the trust deed as to all of 
the other outstanding bonds, and the decree entered in the fore~ 
closure proceeding so found, The deficiency decree provided a 
deficiency for the unsubordinated bonds and then established a 
subordinate deficieney for the bonds held by the house of issue, 

Thus, the trustee did nothing unusual or improper in forecksing 

the trust deeds he established the amount of the indebtedness, provided 
for the sale of the property, and plaeed the bonds of the house of 
issue on a subordinate basis, 

The third contention is that the house of issue, and there= 
fere the trustee, whe was one of its officers, was interested in 
postponing as long as possible the taking possession of the property 
by the trustee for the benefit of the bondholders, so that the owner 
might colleet the rents for its benefit, There is ne proof te sustain 
this charge. The courts have frequently held that a trustee is not 
bound to institute foreclosure proceedings at the earliest possible 


date. (Conover v, (Guerantee crust ¢ GQe,y 85 Ne Je Ege 4503 New York 
Security & Trust Co, v, Lincoln St, Hy. © a 74 Fede 67, 693 





305.) Im support of his argument plaintiff says that although Kahn 


obtained title on November 6, 1930, the trustee did not take possession 
immediately, but he totally ignores the fact that interest was paid 
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January 1, 1931, and there is no evidence that the owner of the 
property did net apply all the receipts therefrom in accordéznee 

with the trust deed, or that the bondholders sustained any damage 

by reason of the fact that the trustee did not take possession at an 
earlier date. The fact is that the trustee went into pessession 
April 30, 1931, and thereupon promptly foreclosed, and the cour’ was 
advised by the pleadings that the bondholders received all principal 
and interest due up to July 1, 1931, two months after possession 

was taken, 

Complaint is also made that the trustee's account was 
approved in a proceeding to which the bondholders were not made 
parties, Since this was an accounting between the trustee in posses- 
sion and the mortgagor, to ascertain the amount of the mortgagor's 
indebtedness for which the property would be liable and sold, the 
bondholders were not necessary to the approval of the account. No 
showing was made to indicate thatthere was anything wrong with the 
account, or that it was fraudulent, and since there were some 1, 350 
widely scattered bondholders, it was impractical if not impossible 
te make ali of them parties to a foreclosure proceeding in order te 
have the account of the trustee in possession appreved, 

It is next urged that the sale and redemption were part of 
the fraudulent scheme to deprive the bondholders of the value of 
their securities, and to place the Straus interests in control of 
the property, and that plaintiff is thereby entitled to the equit- 
able relief sought. It is hereargued that in the letter of Straus 
& Co, to the beniiniders Fane 24, 1931, “the bondholders were lured in 
to deposit their bonds" upon the representation that immeedate steps 
would be taken toward readjustment of the financial structure of the 
property in the interest of the bondholders, and that a committee had 
been created for the purpose of acting in that eapacity, and that, 
after assuring the bondholders that in any reorganization effected 
the position of Straus & Co, would be junior, a plan was adopted which 
gave a parity in interest to Straus & Co, to the extent of 10%, vested 
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control of the property in the committee for ten years, and incumbered 
the estate with fees and expenses, contrary to an agreement not te 
charge fees, The master to whom the cause was referred and later the 
chancellor had full opportunity to compare the interests allocated to 
5S. %. Straus & Co,, in view of the amount which it had paid in, with 
the interest allocated to the bondholders on the basis of their in- 
vestment, and they were evidently both of the opinion that it was not 
an unreasonable allocation, In so holding the master and the chancellor 
evidently took into account the fact that under the reorganization plan 
the 10% given the house of issue was treated less favorably than the 
90% allocated to bondholders, for it provided that the proceeds of any 
first mortgage to permit a cash distribution to the holders of trust 
certificates could not be distributed on the 10% of the trust certifi- 
cates to be issued on account of the equity, Moreover, it has been 

@ common practice in reorganizations in this and other states te pay 
the owners of The equity a reasonable amount for acquisition of their 
interest in the property, so as to obviate the necessity of abiding the 
long period of time provided by the statute for redemption, and thus 
facilitating the reorganization plan. In Firs 

ey 305 111, 409, a plan which allocated te the ower 








of the equity 10% was approved by the court. 

In considering the charge that the committee “encumbered the 
property with fees and expenses, contrary to their agreement not to 
charge fees," we find that the ,etter of Jume 24, 1931, advised the 
bondholders that the original members of the committee, who were officers 
of the house, would charge no fees for their services, but nothing was 
said, and obviously no representation could be made that the services 
of the depositary would be made available te the bondholders without 
eharge. The original committee was later changed, as heretofore 
stated, to afford outside representation, amd proper amendments were 
made to provide for fees for the new committee members, Any bondholder 
Gissatisfied with the amendment had ample opportunity for the withdrawal 
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of his bonds. Plaintiff, however, had never deposited his bonis, 

as had some 91% of the other bondholders, and therefore the question 
of withdrawal and the requirements for withdrawal were none of his 
cencern, Moreover, the fairness of identical provisions fer with=- 
drawal were upheld in Himmel v, Straus, 288 I11, App. 566, whersin 
rights of a depositor of bonds, and not one who had refused io become 
a depositor, were considered, 

The last contention under this heeding is general in its 
nature and is predicated upon the charge that bondholders were coereed 
to become depositors by statements in the letter of the bondhelders' 
committee, "that there will be no bidders at the sale except the 
Committee; that nondepositors will receive the share of the bid of 
the committee, minus all foreclosure expenses; and that the share of 
the depositor will exesed greatly the share of the nondepositors," 
This charge is not justified, as will appear from the following excerpt 
taken from the committee's letters “Under prevailing conditions it 
is probable that no outside bid reflecting what the committee regards 
as a fair value for the mortgaged property will be made at the forth= 
coming foreclosure sale by any outsider, and, therefore, the committee, 
in order to protect the depositing first mortgage bondhelders, and in 
order to prevent the purehase of the property at an inadequate price, 
Will probably bid in the preperty, *** In the opinion of the committee 
the amount to be received by nondepositing bondholders will be sub~ 
stantially less than the value of the new securities to be received 
by depositors,” 

Another contention advaneed by plaintiff is that the filing 
of his complaint in this proceeding was lis pendens, rendering all 
proceedings thereafter null and veid. His coumsel say that the filing 
of the complaint in the collateral proceeding required defendants to 
serve him with notice of all steps taken in the foreclosure, and that 
failure to give him notice deprived him of an opportunity to appear 
and contest the approval of the sale, and of the value of his security, 
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The waster found that. notice of the application for approval of the 
sale was given to all parties of record, and that the order approving 
the sale was entered upon proper notice, it is undisputed that plain- 
tiff knew of the pendeney of the foreclosure proceeding since February 
5, 1932, and he had also known since December 21, 1932, that a plan 

of reorganization had been adopted and taat the date for sale of the 
property would soon thereafter be determined, Nevertheless, plaintiff 
filed his complaint after the sale was had and after he had been able 
to ascertain the amount that he would receive from the proceeds there- 
of. He could easily have intervened in the fereclosure proceeding 

te contest the sale, as plaintiffs did in numerous other cases which 
have been brought here on appeal, in which the same counsel represented 
the interveners, He chose, however, to let the sale be held without 
objection, and to lodge his attack collaterally upon the deeree and 
sale in an independent proceeding, Im order to prevail in sueh a 
proceeding it was incumbent upon plaintiff to show that actual fraud 
permeated the foreclosure proceeding, and that fraud was practiced upon 
the court, with the result that a fraudulent decree was obtained, In 
this respect plaintiff yas failed to make any showing of actual fraud, 
or that a different deeree would have resulted under foreclosure by 

a different trustee, 

Various other contentions made by plaintiff are of a similar 
nature to those advaneed in Himmel v, Straus, 288 Ill. App. 366, which 
were determined adversely to plaintiff in that proceeding, We there 
considered a complaint filed by a smail percentage of first mortgage 
bondholders to set aside a foreclosure decree and plan of reorganization, 
to which they had failed to object when given the opportunity, and 
approved the dismissal of a bill for want of equity where it appeared 
that the allegations contained therein were not supported by evidence, 
We held that every presumption is in favor of the validity of forec-esure 
proceedings; that the trustee of a trust indenture is held to exercise 
only an honest and sound judgmeut as to the time to foreclosej that 


where the trust deed did not require trustee's attendance at fore=— 
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elosure sale, his failure to attend canict be charged as a violation 
of duty. The defendant in that proceeding was also S&S. W. Straus & 
Co. Kany of the same charges here leveled against the trustee, 
relating to conflicts of interests between the house of issue and 
the trustee were there discussed and determined, Plaintiff in that 
proceeding was also represented by counsel who filed the complaint 
in the case at bar, and many of the same charges of fraud, misrep-— 
resentation and collusion, as are made in this case, were there 
ledged against the defendant and diseussed in our opinion. Plaintiff 
seeks to distinguish the Himmel case from the case at bar in several 
respects, but we have considered his suggestions and think that the 
conclusions reached in the Himmel case eover substantially all the 
remaining contentions here made, 

The record does not disclose any fraud in the foreclosure 
proceeding, in the plan of reorganization, or in the reorganization 
of the property, nor are the trustee, the house of issue or the 
members of the bondholders' eommittee guilty of any wrongdoing, 
upon the record presented, Consequently, plaintiff is not entitled 
to any damages under his prayer for an accounting, or to any 
equitable relief. The deeree of the Circuit court dismissing 
plaintiff's bill of complaint herein for want of equity is affirmed, 

DECREE AFFIRMED, 


Sullivan, P. J., and Seanlan, J., concur, 
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MARIE RODAK, A 
Appe tay 
Ve APPEAL FROM SUPERIOR COURT, 

HARRY B, COHEN and COOK COUNTY, 
EDITH COHEN, 





sppeniees, 304 1.4. 257' 


MR, JUSTICE FRIEND DELIVERED THE OPINION OF THE COURT, 


Marie Rodak, plaintiff, brought an action for damages against 
Harry B. Cohen and Edith Cohen, his wife, charging slander, false 
imprisonment and the taking of $80 belonging to plaintiff, At the 
close of plaintiff's case the court directed a verdict in favor of 
defendants and entered judgment accordingly. Plaintiff appeals. 
The facts essential to a consideration of the issues involved 

disclose that plaintiff was engaged by defendants as a housemaid and 
‘@ook in February, 1936, July 5th of that year, after she had pre- 
pared breakfast, Hdith Cohen, one of the defendants, ordered her to 
get out of the house, called her a thief and charged her with having 
stolen linens, napkins and underwear belonging to defendants, Defend— 
ant Harry B. Cohen also called plaintiff a thief, and charged her 

with having stolen linens and other things belonging to defendants, 
and she was ordered to leave the household forthwith. Plaintiff 
denied the theft and in the course of the controversy Wr, Cohen 

threw plaintiff's suitcase out on the rear porch and ordered her 

to leave the household. She refused to leave, claiming that a 

week's wages were in arrears and unpaid, Mr, Cohen thereupon called 
the police, who arrived shortly thereafter, and plaintiff charges 

that the accusations were repeated in the presence of the police 
officers, who, upon her refusal to leave, took her to the Hyde Park 
police station, where she was detained for about two hours, No 
complaint having been filed by defendants, she was thereafter re- 
leased, Plaintiff claimed that she had $80 in cash in her switcasé, 
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the proceeds of rents collected from a building owned by her, ami that 


when she recovered her suitcase from the porch the money was gone. There 
is no evidence, however, tending to prove that either of the defendants 
took or knew anything about the money, 

fhe cause was tried on two counts contained in the third amended 
complaint, the first of which alleged in substance that prier to July 5, 
1936, she was employed by defendants as a housemaid and cook; that she 
was a person of good name, fame, eredit and reputation, and enjoyed the 
esteem of her friends and neighbors; that defendants, knowing these cir~ 
cumstanees, and with intent to maliciously injure her reputation, did on 
the day in question charge plaintiff with having stolen table linens be- 
longing to themgy that the charges were false, untrue and malicious; that 
on order of defendants she was taken in custody by the police and held a 
prisoner for two hours in the Hyde Park police stationj that defendants 
did not cbtain any warrant or complaint against her, and she was shortly 
released; that by reason of the charges made against her and her subse— 
quent arrest plaintiff's health became impaired and she was no longer able 
to work in the capacity of cook and housemaid; that her suitease was 
ransacked and $80 in money was taken therefrom. Plaintiff dees not even 
argue that this count was established, 

The third amended count two charged that on the day in question 
the Cohens falsely and maliciously, and without any cause or justifi- 
cation, accused plaintiff of having stolen table linens from their home 
in Chicago, where plaintiff was employed; that defendants called the 
police and accused her of having stolen linens, and on order of defend- 
ants she was arrested by the police, taken to the Hyde Park police 
station and there held a prisoner on order of defendants for upward of 
two hours; that no warrant or complaint was procured for her arrest, 
and she was subsequently released; that plaintiff was and is innocent 
ef the charges made against her; that her suitcase was ransacked by 
defendants and $80 in cash taken therefrom which belonged to her; and 
that by reason of these charges and her arrest, plaintiff's health 
became impaired and she was compelled to have medical aid in an attempt 


to regain her health, Defendants eategoric d a the ~ 
tions in the third amended complaint, nae See *5e — 
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The following testimony, pertinent to the ;,ssues involved, 
was adduced upon the hearing by plaintiff: 


"Well, I got up in the morning and I prepared the breakfast, 
and Mrs, Cohen come in the kitchen and told me, Marie you got to get 
out immediately, I said, why do I have to get out? She said, you 
stole my linens, table cloth and napkins and my underwear. I said, 
if I did why didn't you search me? And Mr, Cohen came, he says, if 
you don't get out I will call the police for you. I said, if I doe 
anything wrong, I steal table cloth and linens and your underwears, 
so search me and I know whatto do, And I don't have anything stolen 
in my life, Nobody — 

"And Mr, Cohen go to the telephone and call the police, and 
the police came in five or ten minutes, and come to my room and told 
me, you got to pack your clothes and we are going to take you with 
us. I said, why do you want me to take me with you? He said, because 
Mr, and Mrs. Cohen claim you stole linens, napkins and underwears, 


“Mr, Sherwin (attorney for plaintiff): 9. When Mrs, Cohen 
said you had stolen her linens, what did you say to her? 


“A, I told her she should search me if I stole anything, 
They call me thief and everything. Ididn't steal anything," 


On cross—examination, plaintiff testified (subject to defend— 
ants! motion to strike her statement as being unresponsive) as followss 

“Mr. Baumgartner: @. All right, we will put it: Another 
reason that you didn't leave was because you wanted to collect some 
money you said you due you, is that right? 


"A. My clothes was not ready to go, and he said, you got to 
get out, you are a thief, 


“ir, Baumgartner: I move to strike out the umresponsive answer 
and ask the Court to instruct the witness to answer my question yes or 
NO, 

“Wir, Sherwin: Wait a minute, your Honor, You heard what 
she said; your Honor you will see the connection. Because they called 
her a thief — 

"The Witness: He said, you got to leave, you are a thief, 


“ir, Baumgartner: I move to strike out the statement of the 
witness, 


"A, Mr, Cohen go to the telephone to call the police, He 
had a talk with me first, He said, you have to get out right this 
minute, if you don't I will call the police; you are a thief, he said, 
I said, what did I stole?" 

It is, of course, fundamental in our law that in order to 
render a defamation charge actionable, there must be a publication 
thereof, that is, the slanderous charges must be uttered in the 


presence and hearing of others than the plaintiff. (36 Corpus Juris 


1223, section 169, p. 1224, S€C+ 170, Frank v, Kaminsky, 109 Ill, 
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26; Heller v. Howard, 11 Ill. App. 554; Weise v. Meissner, 171 111. 
App. 597.) Under plaintiff's own testimony the charges that she had 
stolen linens and other effects belonging to defendants were directed 
to plaintiff with no other person present in the home, According to 
plaintiff's testimony these charges were first made by Mrs, Cohen in 
one room, with the husband not present, and later repeated by Mr, Cohen 
in another room, with his wife not present, but even if they had been 
made by both defendants in the presence of each other, and in the 
absence of any other person, the utterances would not constitute 
publication, because under the well established rule such a communi- 
cation has been held an insufficient publicetion, In 17 huling Case 
Law 316, the author says that slanderous charges iiade by husband or 
wife im the presence of the other spouse constituted an insufficient 
publication, because “the act of talking to one's wife differs but 
little from talking to one's self or thinking aloud." 

Plaintiff contends, however, that the slanderous utterances 
were repeated in the presence of the police officers who came in 
response to iir, Cohen's call. On this phase of the case plaintiff 
testified: 

“Waen the police came, they did come into the apartment. 

They just come to my room and say, we are called here to throw you 
out this minute. Yes, they ask me to leave, They told me I should 
pack up and go with them. I asked them if anything wrong I did; if 

I do they should search me and tell me if I am a thief or anything 
like that, * During this time my bag was in my room, *** It had 
been there all the time during that morning, They throw me out before 
I bring in my suitease, They threw it out before and I bring my suite 
case back to my room, *** J] went out and picked up the bag then on 
the back porch and I bring the bag in my room and I pack my clothes, 
It was all upset and it came open, *** After the police came, they 
stayed there in the apartment maybe around twenty minutes, I finished 
packing my bag in that time and I told them I am ready to go. *** I 
just go with those policemen downstairs; they took me to the station, 
*** J don't know how long I was in the police station, two er two 

and one-half hours, I don't remember exactly." 

In the additional abstract, which defendants say they were 
obliged to file, there appears the following: 

“And Mr, Cohen go to the telephone and call the police, 


and the police came in five or ten minutes, and came to my room and 
told me, you got to pack your clothes and we are going to take you 


with us, I said, why do you want me take me with you? He said, be-=- 


Senee Mr, and Urs, Cohen claim you stole linens, napkins and under- 
wear, 


oes = =, — ee a = thy es eaemammaih pct Sa = — ———— 
pate es : ieee ag an rer se LE: : oe SS Se ee TENT 
ee ee Ve bleed Bae ae a aE te oe on aE = Fe oR, PURI TT, 
ce Ea a a ee rE ae Rs RR NR ia, 3 5 
ao = dh Yaa cs mines! ree F = : ey ee —— ‘ 
‘ ve . “ “ ‘ ¥ 5 . a es 





ECT ERY Gemipete wv sete Re .qql WALD AE hmawolh swum Lfon 4S 
bad ode dedd eogtado oft yooutdes? owo.a'tikimislg reba 4. ¥e2, Gh ) 
- badooktkh Siow adttabastob oF gotigaoled adootis rtonto bea enontI neLlose 
ot RakbaoOOoOA + 9utos axis us srowsny noe19g resldo on ad ‘ibidielg of 
at norod ,eql ¥¢ sham Jerky etow noguado exacts wontdeo) avitemisdg 
 aissi99 sa Yd bed sages ial bots ere doa. basdesd 93 shin ae est | 
gmeed bei yors Ti meve sud 27082919 don etiw ald id tw qu00"t ‘seddons al & 
ens mt bes greddo ages to soageotg. edt at eiasbhag ied: sited yd ebsm 
sd snd bd attoo son biwow aoonstadds oss. oe ag xedso was, tl 
~ingmnies « dove olwt bere Lidadae ifew edd tobas. sanesed sod s 2. i 
 geso gating YL at- iok3 soLLiing Jmeloliiment as bfed noed ead nottes 
| _ to beada sis va ebsu aogiads exotebasle tend eyae rodsus edd "Ste" wat 
‘dao to lve ie bodes ides sewoqa. sedito edd to comenenq’ exit at sue 
gud wisitib eiiw e’emo of gubilsd to, dos end” eausoed. sotisiting 
* brols gnivnisis co tier 2'emo od gubilad-moxt. aati 
eeonsred ty apotobusle off Jars yrevewod .ahnedmoo Vidaelt 
ai etizo onw axoolite eokLog eth “to eouteks1q odd ok bets asqor 4 
Yiilaistg weno edd to everig abit: fee a atanind: ts TG canogeen 












ae os 18 


ae: 


“wettest 


ible por ovat ouios BLD igache 5 bile ‘eben acid, soca f 
yoy woult ot ered boli{so o18 ew yyse bas moot Ms ot em09 saat Xa 
bisada be om bLoy youl oval of ou das yedd ,eek .otuubut 2 
Ses Baton grbityae EE mend Bewlas T ae ahanin wie Ge 
“$0 tokds @ oie TEE ou Lied Sta easier] 
had $1 Moot ywrat asw ged ya omtt etdt anti .see S ! 
—exoted Jyo om ip Sd youl ,yoiniom Jadt gntivh emty oxy {is 6 fe 
od ive Yn yp bas Sroted tuo tt Snag on yout ,eanotine yuaont Mae fa 
HO sects sing Fn aoe a ng werk Woot i OF ond 







SS 


Siew yors yee stashmreteb totdw. .toartets. Lsaobtsbs,¢3 nid 


1 syretwoLfo% ent! exseqae onedt aoLit ot | git 


PE ew cingy es Lie bets pre ag ert ot 
~ DS BOOT OM a ele 8 to evi’ 
Tey aed oY gaits Rcd at “ett, 
~9od blow oH THOY dsiw om eaet om ae ob vin Le ) 
~The has enhiqen .zosntt oLete sfoy TUBE a” 





ae 


=m 
Upon the statement last quoted plaintiff bases her charge that the 
Slanderous utterances were repeated in the presence of the police 
officers, However, she does not name or attempt to designate who 

the police officers were, and her statement can be nothing more than 
hearsay evidence and therefore incompetent. Moreover, it has been 
consistently held that a joint slander is not actionable, and plain- 
tiff's statement, if it were competent, would constitute a joint 
slander, In Randall Dairy Co, v, Pevely Dairy Company, 274 111. App. 
474, at p. 482, it was said that "two or more individuals uttering the 
Same Slanderous words at the same time cannot be sued in an action for 
Slander, as joint tort-feasors, the reason being that the oral utterance 
of defamatory words by one is a complete offense, and the wrongful act 
is committed by the individual uttering the words, so that each speaks 
for himself and must respond in damages fer his own language." 


In Baker v, Young, 44 Ill, 42, the court affirmed the rule 
announced by Chitty that husband and wife "cannot be jointly sued for 
Slander by both," and in Economy Light & Power Co, v, Hillier, 203 Ill, 


518, the court said that “there are some wrongs, like slander, which 
cannot be joint, but the great majority of torts may be committed 
jointly." 

It is argued by defendants that there is a fatal variance between 
the words complained of and those preved. The slander charged in the 
third amended complaint to Edith Cohen was as follows: "She [pointing at 
plaintiff] is a thief, she [pointing at plaintiff] stele linen belonging 
to us." Plaintiff testified that Mrs. Cohen said "You stole my linens, 
table cloth and napkins and my underwear," and the statement alleged te 
have been made by the police officer to plaintiff was “because Mr, and 
Mrs, Cohen claim you stole linens, napkins and underwear." There is a 
Similar discrepancy with reference to the charges made by Mr. Cohen. The 
courts have generally held that words charged to have been spoken of a 
person are not proved by words spoken to a person. In Delatine v, Kramer, 
235 Ill. App. 359, the appellant likewise contended that there was a 
variance between the allegations and proof, The court in its opinion 
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called attention to the charges that the alleged slanderous words were 
spoken of appellee, whereas the proof showed that they had been spoken 
to her, and said: "The declaration charges the alleged slanderous 
words to have been spoken of appellee in the third person, whereas the 
uncontradicted evidence is to the effect that they were addressed 
directly to her, that is, in the second person. A variance of this 
character is fatal to a right of recovery," citing Sanford v, Gaddis, 
15 Ill. 2293 Wilborn v, Odell, 29 Ill. 4563 Wallace v,. Dixon, 82 I1l. 
202; Becker v, Schiller, 49 Ill. App. 606; 25 Cyc, 486, In Sanford vs 
Gaddis, cited in the Kramer case, the court said (p. 230): 

seh peoks set ant Suet horde gga ong rutne plaintiff gle sng ogg cR 
af cition. Th is mot anough te prove ster veras Of like inpert ona 
meaning, Equivalent words or expressions will not suffice. *** And 
proof of words speken to a person will not support a count for words 
spoken of a person," 

The third amended count 2 was predicated upon an unlawful deten— 
tion or false arrest; it was not laid for malicious prosecution and the 
court so held. The gist of the action was the unlawful detention, The 
evidence discloses that the Cohens ordered plaintiff out of their home, 
but she refused to leave. Defendants thereupon called the police, who 
came and took plaintiff from the Cohen home to the police station. No 
charges were preferred against her, no warrant issued and no complaint 
was signed, On cross-examination plaintiff admitted that she was not 
held a prisoner by defendants in their home, and she stated that there 
was no restraint placed upon her by defendants; she stayed in the apart- 
ment until the police eame, because she wanted to collect some money clai ~ 
ed due her from defendants, These admissions were elicited from her afte 
eonsiderable cross—examination, but they are uncontradicted, Under the 
circumstances, there could be no illegal detention of plaintiff. iore- 
over, since plaintiff had alleged in her pleadings that she was foreibly 
ejected by defendants from their home, she could not well take the 
position that she had been illegally detained, because an illegal deten- 


tion and a forcible ejection are utterly irreconcilable, The record is 
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clear that the police were called to remove her from the residence, 

and this is borne out by plaintiff's complaint and the evidence adduced 
upon the hearing. According to plaintiff's testimony the police, who 
arrived in response to ir. Cohen's call, said "we are called here to 
throw you out this minute," This does not constitute an arrest of 
plaintiff on the direction or request of defendants, and in fact there 
is no evidence in the record to indicate that defendants, or either of 
them, ordered or demanded plaintiff's arrest. The only purpose in 
calling the police was to remove her from the family home as a discharged 
employee who insisted on remaining there because as she claimed there 
was money due her for unpaid wages, 

Plaintiff states in her brief that the sole question presented 
on appeal is whether she made out a case by her evidence which entitled 
her to recover damages from defendants, and it is argued that the cause 
should have been submitted to the jury for a verdict. However, since 
there is no evidence of the publication of the slander charged nor of 
a detention of plaintiff by defendants, or that defendants or either of 
them ransacked her suitease and took the $80, said by her to have been 
contained in the suitcase before it was thrown on the porch by Mr. Cohen, 
the jury could not fairly have returned a verdict in her favor, There~- 
fore, having failed to make a prima facie case, the court properly 
directed a verdict in favor of defendants and entered judgment thereon, 
The judgment is affirmed. 

The additional abstract filed by defendants was necessitated by 
plaintiff's failure to inelude all of the evidence and proceedings in 
her original abstract, and therefore the costs of the additional 
abstract are herewith taxed against plaintiff, 

APFPIRMED AND COSTS OF ADDITIONAL ABSTRACT 


NECESSARILY FILED BY DEFENDANTS TAXED 
AGAINST PLAINTIFF, 


Sullivan, P. J., and Scanlan, J,, concur, 
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CHICAGO, 


—— SQA T.A. 25'%* 


UR, JUSTICE FRIEND DELIVERED THE OPINION OF THE COURT, 


PAUL KINNEY, 


Defendant, Paul Kinney, appeals from a judgment entered in 
favor of Howard J, Curtin, plaintiff, upon a promissory note, which 
together with atterneys' fees and costs aggregated $300.82, 

Judgment by confession was originally entered ir favor of 
Curtin October 3, 1938. Uhereafter, on motion of the defendant, 
Kinney, the judgment was set aside and Kinney was allowed to file 
his affidavit of defense, which averred in substance that March 3, 
1937, Susi-Qui, Inc., an Illinois corporation, began to operate a 
night club at 6613 Cottage Grove avenue, Chicago; that it then pur= 
chased from Home Liquor Stores, Inc,, merchandise in the aggregate 
amount of $296.05, on open account; that thereafter Home Liquer Stores 
refused to sell further merchandise on open account and required cash 
on each delivery, and in addition thereto insisted that Susi-jui, Ince, 
pay $5 a week on the original open account of $296.05; that still later 
Home Liquor Stores required Susi-Qui., to execute and deliver to it 
a promissory note in the sum of $247.50, the balance then due after 
erediting the $5 weekly payments made on the oper account items that 
following this transaction Susi~Qui, Ine,, made payments on the note 
from September 11, 1937, to August 16, 1938, inclusive, aggregating 
$200, and finally, on September 10, 1935, delivered its cheek in the 
amount of $54.52 in full and final payment of said note, with an 
indorsement thereon, “in full payment of Lote to Home Liquor Co.," 
which indorsement was erased by Home Liquor Stores, through Peter 
Tutules, its president and duly authorized agent, 
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It is further averred that Warch 3, 1937, Home Liquor Stores, 
through its authorized agents, requested Susi~Qui, Inc., to execute 
its promissory note covering the open account then existing between 
the parties; that the note upon which judgment had been confessed was 
presented to Paul Kinney, president of Susi-—Qui, Imc.; that the note 
shows on its face that it was intended as the note of Susi-Qui, Inc., 
but that the words "Susi-Qui, Inc.," had been erased by plaintiff or 
by some ovher person in his behalf; that the note described Paul Kinney 
as president, but that the word “president” had also been erased, leay 
ing only the name of Paul Kinney remaining as the maker, 

The affidavit of defense further avers that subsequently 
another note was submitted to Susi~Qui, Inc., covering the same trans= 
action, and was given to Mr, Wesensten, the duly qualified president 
ef the corporation; that Home Liquor Stores did not accept the note 
upon which judgment was confessed in payment of the open account, for 
the reason that Paul Kinney was not the president of Susi—Qui, Inc., 
but that nevertheless Home Liquor Stores, Peter Tutules and ple: niiff 
herein, for the purpose of defrauding and cheating Kinney, retuined 
the first note described in the affidavit of defense, which is the same 
note upon which judgment by confession was entered, 

Defendant avers that he was at no time indebted to Home Liquor 
Stores, Peter Tutules or to plaintiff; that he never personally pur- 
chased any merchandise; that he never made or delivered the note upon 
which judgment was confessed as his personal obligation; that plaintiff 
is not the owner of the note and did not acquire it prior to maturity, 
nor pay value therefor; and that plaintiff had full knowledge of the 
matters and things thus averred prior to and at the time he acquired 
possession of the note, Lastly, it is averred that Susi—Qui, Inc., is 
not indebted on the note or otherwise to plaintiff, and that the note 
was paid in full. 

The matter came on for hearing March 20, 1939, Plaintiff 
first called Peter Tutules, president of Home Liquor Stores, who 
testified in effect that Kinney, the defendant, signed a paper in the 
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sum of $247.56, on or about February 23, 1937. The note was not intro- 
duced in evidence, After plaintiff rested, defendant's counsel asked 
for a finding against plaintiff and called the court's attention to the 
fact that the note had not been introduced, and that so far as the 
record was concerned it appeared to beleng to Home Liquor Stores and 
not to plaintiff. The court, however, thought it was unnecessary for 
plaintiff to introduce the note in evidence, inasmuch as a judgment 
had previously been entered thereon by confession, From the oral evi- 
dence adduced upon the hearing it does not appear to whom the note 

was payable, nor the due date thereof, TutUles testified that Home 
Liquor Stores owned the note. Neither does the oral evidence disclose 
who the payee was, nor whether it was a negotiable instrument, 

Under these circumstances defendant first contends that since 
he was allowed to plead upon the opening of the judgment by confession 
the burden is necessarily upon plaintiff to prove the case, the same 
as if defendant had been served by summons and no judgment had been con— 
fessed on the cognovit, This position is sustained by ample authority. 
(Borehsenius v, Canutson, 100 Ill. 823; Morris v. Taylor, 199 Ill. App. 
588.) This being so, plaintiff was required to make a prima facie case 
by proving that the instrument was a negotiable instrument, the owner~ 
Ship of the note, the identity of the maker and payee, its due date, 
and such other facts as would constitute a case which defendant would 
be required to defend, This he failed te do, There is no allegation 
in the statement of claim that plaintiff was the assignee of the note, 
and sinee the note itself was not introduced in evidence and the testi-« 
mony adduced upon the hearing failed to establish the necessary ele~ 
ments hereinbefore set forth, defendant's sworn answer denying the 
ownership of the note and the evidence adduced by defendant were 
sufficient to preclude a recovery. In Duquesne Security Co, v, 
Hodgens, 182 Ill. App. 88, the court held that the assignee of a judg— 
ment note cannot recover thereon in his own name in the Municipal 
court where the narr or statement of claim does not aver that the 
note was assigned, Moreever, the courts have held that whether an 


 mgbut s to congtaas odd Jurlt bLod dawoo ont .88 sag . Lh S8L 






“ontat ton gow oto of? ECL «£8 Vrawidel tuods x0 m0 cORAWSS to me 
beadaes heames e'Jnebaeteh ,bedeet Tilgnield setts ,eenebive ah boom 
oft ot motinsits e'suwoo edt bellso bas Mitntalq sentega SLDALT 8 DOR 
oid 22 Tat on, amt; Sn aN eRe A hat. Eee Ae iy SA 
bre eetoté topid ewoll of gmoled ot besseqqs of hemreoneo saw, or. 
sol Yiveasoonmy gow 3E tdyuodd .revowod .twoo edt .tttinksle, cbvitn 4 

! jnomgbut « ee donmeent yoortebive mt eton ads esuboutat ed Tittaielq — 
~ive Isto ec} aovi .colsesinoo yd sosisds betetne need YLevoiveg bet 
ston od mow od se0qqs dom ceoh oh patresd edt moqu heoubba eomeb — 

oul dscd beltiveed eeLMdy? ,testedt edsb oud edd som .eldayaq Rew 
solozth eonehive Iaxo eit aeobh seddloll. .oton, old, bomwo eetoste tompli 
stuematent eldstiogen g aay Ji sedsenw tom ,aew oeyeq ont ocw 

 «eortke tant abmedmoo gaxkt iusbneteb esonstemporto saedt soba to teee® 4 
Hoteestnes Yd Jnemphut eld Yo yainogo edt moqu baclg ot bowolle aan ed 
emse oft .9as9 osly ovoig oF Tittatslq aoqu yitiazesen ef merehig A 





Hoo need bad Jnempbut on Sis anomme yd beviee ased bed tasbueteb thes 


Witodsus elqma yd bentasase ak soltteog aid? .tkvoemgoo ort Ho beanek 
oGGA oLIT ORL gxolys sso. 33S -LlI OOL , mortgage? pent i 
saso tos? aubag s seu of houtupot esw Pitsatelg joe gated eta? 882) 
~tomvo oft .Jnemaitent eldatiogen s 2ew tncmmitent edd tadd gatvorg yd 
_« x998b omb ett pooyeq bus toss edd Io Witaobt eddy .etomedd to qhdey 
- btcow Susbasted dott ceso 8 otutivenoo bivow.es ates? redtodoweshas* 
noltagelia on el siedT ,ob ot belts od ald? ..hneteb.ot bextupet ed 
(,ovom end to eorytees ost esw Titsalslq ised miele to Jnoustase onid oak 
~idaes eit bas gomebive ai bsosboutnt ton aesw kLeett eson oxit eontebas. 
~elo yisesooen oft datidstao of bolist yatised.edt moqu ‘beoubba yetout 
ot gatyneb xewens aiowe a!dusbmetod ..di10t.Jee eroisditerod: bei 
etow taghasteh yd beoubbs esnobive edd bas eten elt ‘to qixlezenwor 
s¥_.02 Vi tuy00S onzerpm al .yrevosot.s ebuloe1q ot tongeistan:’ 











Lagtetavl ol} ot eusa mo ell at soousds, teveoe tons 
only tact tove Jom ae0b miso to dnomes 232 manne 
fe: sealseey Jald Dhod, geen etm aAe tov) 


ales 

instrument is negotiable or nost must be determined from the instru~ 
ment itself, and such fact cannot be made to depend on extrinsic cir- 
cumstances, (Economy Puse Co, v, Standard Eleetric Company, 359 Ill. 
504, 509.) The Negotiable Instruments Act (chap. 98, par. 21, sec, 1, 
Ill. Rev. Stats. 1939) sets forth the requirements as to form of a 
negotiable instrument, and unless the instrument is introduced in evi- 
dence it is impossible te determine whether it complies with the 
statute, The extrinsic facets te which Tutules testified do not supply 
these deficiencies, Therefore, sinee there is no evidence of record 
that the alleged note was a negotiable instrument, and since the only 
claim of assignment rests on the testimony of Peter Tutules, "that he 
indorsed the paper on the back of it," the court was not warranted in 
entering judgment fer plaintiff, 

These considerations have nothing to do with the additional 
claim of defendant, whieh is properly set forth in his affidavit of 
defense and sustained by competent evidenee, that he paid $200 on 
account of the indebtedness in installments, and that on December 10, 
1938, he delivered a eheck to Home Liquor Stores for $54.52, “in full 
payment of note to Home Liquor Co.," which was evidently a satisfaction 
of the debt. The photostatie copy of the note indicates that erasures 
were made on the indorsements, but the note was nevertheless put through 
the clearing house and the proceeds thereof retained by Home Liquor 
Stores, Since the latter took it subject to the indorsement, the 
aceeptanee of the money constituted an assent by which the ereditor will 
be bound, © 

An additional record which was filed after the appeal was 
lodged in this court ineludes a photostatie copy of the note upon which 

Judgment by confession was entered, and this copy clearly shows that 

the note was made by Susi-Qui, Ine., by Paul Kinney, president. The 
words, “Susi~jui, Inc.," and "president" were erased by someone, leaving 
only the name of Paul Kinney as the maker, These circumstances fully 
bear out the contention of Kinney that he did not personally execute the 
nete upon which judgment was confessed, and that he personally never 
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assumed any obligation to the Home Liquor Stores or plaintiff, 

Howard J, Curtin, the plaintiff, has not filed a brief in 
this court to sustain the judgment entered in his favor, and there~ 
fore we are unable to ascertain what his contentions may be, We 
are convineed, however, that the judgment was erreneously entered, 
and inasmuch as trial was had by the court without a jury it will be 
unnecessary tc remand the cause, The judgment is accordingly reversed 
and judgment entered here against plaintiff and in favor of defend- 
ant for costs, 

REVERSED AND JUDGMENT HERE FOR 


DEFENDANT AND AGAINST PLAINTIFF 
POR Costs. 


Sullivan, P. J., and Seanlan, J., concur, 
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ANNA STOLBERG, 
Appeil 









, FROM CIRCUIT COURT, 
v. 
COOK COUNTY. 


304 1.A. 258' 


MR. JUSTICE FRIEND DELIVERED THE OPINION OF THE COURT, 


PAUL H, STOLSERG, 
Appellee, 


a 


Plaintiff filed her supplemental complaint for separate 
maintenance, The cause was heard by the court and resulted in the 
dismissal of the complaint for want of equity. Plaintiff appeals, 

The parties were married in Chicago in 1923 and lived 
together as husband and wife until Mareh, 1936, Two children were 
born of the marriage who were, at the time of the trial, 15 and 12 
years of age. Both of them reside with their mother, Iwo previous 
cemplaints filed in either the Superior or Circuit court were pre- 
viously dismissed, Mr, Stolberg has been voluntarily contributing 
$17.50 a week for the support of the children, out of an admitted 
income of $73.50 a week, and in addition thereto has paid for the 
childrens! clothes and some other incidental expenses, He has been 
employed by the Continental Baking Company in Chicago for some 
twenty years. 

. By eoneession the parties have not lived together since 
their separation in Mareh, 1936. It is also undisputed that 
Mrs, Stolberg left her husband to live separate and apart from 
him, although the record is silent as to the reason for her 
leaving, 

Mrs, Stolberg testified that she always conducted herself 
as a faithful, true and chaste wife, She alluded to a hearing 
before Judge David, but the particulars of that hearing are not 
set forth in the record, She testified that since that hearing 
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and about a year before the trial of the case at bar she called her 
husband and asked him if he "had any thoughts for me or the children 
for the future, He said all he was interested in was to teke the 
children away from me and put them in a school and I could go to hell, 
I had no other conversation with him, This is the only time I ever 
talked to him because he said if I ever called again he would hang up 
on me; that he didn't want to speak to me at all." 

Both children testified on behalf of their mother, Margaret, 
the older, said that she sees her father periodically in his apartment 
on the northwest side, and that she talked to him about going back to 
her mother; that he said "he would not have her back if she was the 
last woman on earth, He said the reason is she drinks, and every- 
thing." Margaret also testified that her father was kind to her, 
except when he drank he became abusive; also that when she broke her 
arm he took her to the docter and when her teeth needed attention 
he took her to the dentist. Paul, the son, testified that he sees 
his father almost every week, He calls for him at his office on Friday 
evening and remains with him overnight and part o& Saturdey; that he had 
also talked to his father about returning to Mrs, Stolberg, but that 
his father said he would never go back to live with her, because he 
did not like her, and that "I do not remember that he gave any reason 
why he wouldn't live with my mother, My mother has been a good mothers 
She drinks a glass of beer once in a while, but not much," 

Mr, Stolberg testified as to his residence and employment, and 
that he had been separated from his wife since March 6, 1936; that he 
always treated Mrs, Stolberg with consideration, and while they lived 
together furnished her with “the best of everything," but that she was 
never satisfied, drank quite a bit, and left him, taking ail the fur- 
niture and furnishings except a couch, He told of the visits he had 
had with his children, that he had bought them practically everything, 
and that his contributions far their support and maintenance ran from 


$25 to $28 a week, In the course of the trial there was evidence, 
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adduced by the two children, that Mr. Stolberg had threatened to 
kill his wife and her lawyer, but he vehemently denied these charges, 

It appears from the record that about three weeks before 
the hearing Mrs, Stolberg called her husband on the telephone. She 
says that she then asked him to come back to live with her, fhe 
record discloses the following question propounded to defendant and 
his answer thereto pertaining to this contention: "9, Did your 
wife ever, during the period of your absence, ¢ail you and ask you 
to take her back? A. Three weeks ago, on a Saturday, she called me 
up and spoke to me. It was the first time in a year and a half," 

In answer to the supplemental complaint defendant averred 
that Mrs. Stolberg was living separate and apart from him through 
her own fault, He denied that he was pugnacious and belligerent, 
that he quarreled with her and threatened her, or that he used any 
violent language toward her or accused her of infidelity. 

Two letters were introduced in evidence by defendant to 
sustain his contention that his wife was at fault, and to show the 
reasons why he had refused to return to her. One of these letters is 
dated August 4, 1937, and the other August 9, 1937. Both are 
addressed to one Sherman Reagan, who was then stationed at Camp 
Grant, Rockford, Illinois, with the l3lst Infantry, The letters are 4 
rather lengthy and of an endearing nature, Mrs, Stolberg refers to 
several occasions on which she attended drinking parties and suggests 
that Mr. Reagan send her some money, We think it better for the 
sake of the children to refrain from quoting the contents of these 
letters at length, but it is easy to understand after reading them 
why defendant refused to return to plaintiff. 

Plaintiff takes the position that since she is admittedly 
living separate and apart, her offer to return to him made in good 
faith and his refusal to accept her entitles her to separate main~ 
tenance. If the record disclosed that her offer was made in good 
faith there might be some force to her contention, but the tenor of 
her letters showing her relationship with Reagan refute her assertion 











a : “sottrezes ren stutot M8 Y89F os tw qidemottsfox ted 3A 7 


























of benodeouid basi gredfos2. ,aM Sait ymobLide ows ond ye Beowbbs 
<2egtedo ceeds Setueh yLimemedov of tud ,reyst ted bus otiw etd Dbl 4 
eroted exesw cows dsoda dant beooss St moet etsoqqedT! «¢) sot 
92 «6, onorigeled elt no beaded tend ballso gtedLosa ,@eM gatased- ode 
ad? ved dékw evil ot Adad empo of mid bedes neds one otads eyed 
 ~ bas inshnetsh of bebavogors aetteenp guiwollot emt eezoloe th bteset q 
Woy BEG 49" ss0ldnodaon atdd ot guinbedned ‘oF exes ewes tht 
» soy aes bas woy Lise eonseds “Woy Yo bolseg erly yuku <tove othw ; 
| "a bediee efile ,yabtsisd 2. ae ~oge zloow deut? A ‘Silowd ort els OF 
“tied ¢ baa tasy s at omit etki ond naw tL, Oat oF wine it 
berieve insbroteh Inielqmoo Lednome Laas edt oJ tewens aT. melee 
dguouls wt movt Jsegs bos edareqea gutvil ew grodlosé eat dent! 4 
 ginetegilied bua exotosnyuqg eew od dads botash of  \tivet so test 9 
‘Yiis boas ed Jadt co tor benedsowit bas red widiw beletiayp ed Pai 
aYtilebsiab to: tad heasoss «0.16 brawoy sgewpael daeloty 4 
od inabusteh yd eomebive ak beothoutnt sxew exedteLowh: “ool od 
oid wode of bas .dLuet ta,eaw shin eis ded? wotimotnos! abt dbeteni! 
ei exeddel caedd Yo eNO ses of aumeg of beawter Dati orf: yin emoReon 
ete dod .TECL ,@ saugyA sodtd edd bas (VEL gietenguh boteb 4 
qiad ds benotiss: sody gew onw tsgeoh «ismredé enmo'od bedestbbs! 
* ous eueddoL off .ysdastal delet odd cttw .etombIST ,bxotatsol gimshDe 
+ of etelet gisdlode ,2ul ,emdsen gritisebno as to bas yditgdet: tedigay 4 
adaoggue bis aettusggblatib: bebsetits eda eidw m0 anolesoso Laxeves” — 
odd tot rotted tL dntdd of .youom ema sod base mageo'. aM tadt 
eeesit to edsegnoo. odd gattoup mort aiavtot of moubLidec edd tovodsa® 
Badd gatbset teste basterebay of yaso ct dk dud ,stgnel te etettets 
” cos geTibtakelg od mmtetjes beextex, mneeennneee 
' $ibeds.tmbs at ea conte Jadd mottteog ort gored Thitabelt \) 
boog ai ebam mie of ouster ot te%Io 19d qtiage bea ntemeiiia | 
rtitsm sietsqos ot ted 2eftiine ted tqeoos ot Laanter. wobst, eta 
- Boog at obsm esw cotto ted Jadt boroloath buovet edd. 21.4 
to ipaed oft ind ~wotinetaoo ted oF e202 emoe od dig.tm on 


“A 
that the offer was made in good faith. In one of the letters she 
makes the suggestion that Reagan "trail" her husband, and adds that 
"you don't know what that would mean to me," In another she advises 
Reagan that she had just moved from one apartment to another in the 
same building, and that the new apartment was infested with cock- 
roaches, and adds “of all things I despise, besides my husband and 
bed bugs, its cockroaches," These two exhibits and the fact that she 
had not communicated with her husband for more than a year, until she 
telephoned him shortly before the trial, cast serious doubt upon her 
good faith in asking him to take her back, 

The law is well settled that in order to maintain a bill for 
separate maintenance under the statute (chap. 63, par, 22, ~ec,. 1, Ill, 
Rev. Stats. 1939) it is necessary for the plaintiff to show not only 
that she had good cause for living separate and apart from her husband, 
but also that such living apart was without fault on her part. (Johnson 
v, Johnson, 125 Ill, 510.) Where a wife's conduct is such as to 
7 materially contribute to the disruption of the marital relation, she 
is not without favlt within the meaning of the separate maintenance 
statute. (Cope v. Cope, 207 111. App. 617.) The cases relied on by 
plaintiff in support of her contention that Mir. Stolberg should have 
taken her back when she called him up shortly before the trial presen 
cireumstances clearly distinguishing them from the facts in the ease 
at bar. In Pearsons v, Pearsons, 282 I1l, Appe 92, the offer of the 
wife to return was made in good faith and the court held that "not only 
her evidence but his evidence shows that she made repeated, sincere 
efforts to live with him." In Haley v, Healey, 209 Ill. App. 153, the 
court pointed out that "it is clearly shown that within a few weeks 
after this separation, the wife made repeated offers to return to her 
husband and resume marital relations, which were refused by him." 
There is nothing in the circumstances disclosed by the record in this 
case indicating that Mrs, Stolberg's offer to return was made with any 
earnest desire to return to him, and in view of the circumstances here- 
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inpefore set forth, he was justified in refusing to take her back. 

The burden of maintaining her bill was clearly upon plain- 
tiff, and under the evidence presented the court was fully justified 
in holding that she had not established her right to separate main- 
tenance by showing that she was living separate and apart from her 
husband without fault on her part, She proved that she left her 
husband and that she had been separated from him for more than two 
years, but failed to show that she was living separate and apart 
without fault on her part. Under the statute this is not sufficient. 

For the reasons indicated the decree of the Circuit court 
aismissing the complaint for want of equity is affirmed, 

DECREE AFFIRIGED, 


Sullivan, FP. J., and Scanlan, J., concur, 
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. APPEAL FROM CRIMINAL 
““GOURT, COOK COUNTY, 





ER. JUSTICE FRIEND DELIVERED THE OPINION OF THE COURT, 


Arthur L, Whitmer was tried in the Criminal court and 
found guilty under an indictment charging the erime of forgery, 
and he was sentenced to the Illinois State Penitentiary for the 
term of one to fourteen years, Thereafter he sued out a writ of 
error in the Supreme Court of Illinois, which was made a 
supersedeas, and was admitted to bail, The judgment of the 
Criminal court was subsequently affirmed in People v. “hitmer, 
369 Ill. 317, and a petition for rehearing was thereafter denied. 
An appeal was prayed and allowed to the Supreme Court of the United 
States, and under a supersedeas, again issued, he was admitted te 
bail and has never commenced the service of sentence imposed upon 
him. His appeal was dismissed by the Supreme Court of the United 
States, and a petition for rehearing was denied, February 6, 1939, 
pursuant to notice served upon the State's Atterney of Cook County, 
Whitmer had leave to file his written motion in the Criminal court, 
supported by his sworn petition, to set aside the judgment thereto 
fore entered, in lieu of a writ of error coram nobis. Im response 
te a rule requiring the State to plead, answer or demur, the People 
filed a motion to dismiss, The cause was presented on the petition 
and motion to dismiss and the motion of Whitmer to strike the motion 


te dismiss, After these various motions were taken under advisement, 


further time was granted the State to comply with the original order 
to plead, answer or move to strike, The State then filed an answer, 
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Whitmer, through his counsel, moved to strike the answer of the People 
on the ground that it did not comply with the rule to plead, answer or 
demur, However, the court held the answer sufficient and denied the 
motion to strike, Whitmer thereupon moved for judgment, which motion 
was overruled, and the motion of the People for judgment on the plead~ 
ings was allowed, Whitmer appeals, 

Inasmuch as the case was decided on the pleadings a brief 
summary of the lengthy petition filed by Whitmer is necessary to an 
wiberstanting of the issues involved, He sets forth the filing of the 
indictment against him charging the erime of forgery, his plea of nowt 
guilty, the trial that ensued, resulting in the verdict of guilty and 
sentence, and sets forth various proceedings which followed, including 
the affirmanece of the judgment by the Supreme court, the appeal to the 
Supreme Court of the United States, and the dismissal thereof, 

The petition is based upon the statute which abolishes the 
writ of error coram nobis, and provides, among other things, that all 
errors in fact committed in the proceedings of any court of record, 
and which by the common law could have been corrected by said writ, 
may be corrected by the court in which the error was committed, upon 
motion in writing made at any time within five years after the rendition 
of final judgment in the case and upon reasonable notice. (Illinois 
Rev, Stat., chap. 110, see. 72, par. 196.) 

The errors alleged to have been committed in the proceedings 
before the trial judge, and which are said to have been unknown 
to the court, jury and petitioner, as well as to the state's 
attorney, are as follows: It is alleged that at the time of 
the trial and immediately preceding thereto his atterney, Lee 
D. Mathias, was sick anddisabled, and that notwithstanding an appli- 
cation for continuance because of the ill health of his atterney 
and his inability to prepare the case properly for trial, the 
case proceeded to hearing; that he was tried under an indict 
ment charging him with having forged the name of Charles Wilkins 
te a collateral note in the amount of $5,000; that neither he nor his 
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his attorney were given notice by said indictment or otherwise that 
evidence of other offenses would be introduced, and that petitioner 
and his attorney were therefore totally unprepared and in ignorance 
ef the real facts, which were alse unknown to the courts that this 
lack of knowledge on his part, that of his atierney, and the court, 
was without negligence of petitioner, due to the ill health of his 
atterney, who was unable to inguire inte the circumstances and 
properly prepare the case for trial, One of the other offenses to 
which the petitioner refers is the alleged forgery of a note bearing 
the signature of ene Peterson, It is alleged that when the indictment 
charging perjury of the Peterson note came on for trial, other counsel 
represented petitioner in the criminal court, and resulted in a verdict 
of not guilty; that when the Petersen note was put in evidence on 
the first hearing, petitioner was totally unprepared to prove the 
facts, end as a result the court coneluded from the cireumstances 
that the Peterson note was either forged by defendant or done under 
his supervision. He alleges upon information and belief that upon a 
hearing he will be able to prove that one Herbert G. Kirby and one 
Bernice Downey Ellis, for the purpose of covering up shortages of which 
petitioner had no knowledge, and for which he was not responsible, 
substituted the so-called Peterson note fer a genuine note, so that 
when Peterson appeared before the court on the first trial, wherein 
petitioner was convicted, and testified that the signature wes not 
his, petitioner was not in position to dispute the testimony, and that 
if given an opportunity he would be able to produce facts that would 
explain the false Peterson note and exonerate him from any connection 
therewith; and it is alleged that if the testimony concerning the 
Peterson note had not been placed before the jury and the court in 
the trial wherein he was convicted, the judgment would not have been 
entered and that if the judge had known the facts as alleged in the 
petition, sentenee would not have been imposed upon petitioner, 
Appellant was convicted for forging the name of Charles 
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mofo 
Wilkins, and the Supreme court in People v, Uhitmer, supra, con- 
Cluded that the conviction and sentence were fully justified and 
supported by the record, ‘%hitmer now takes the position, however, 
that although the Peterson note was a forgery it was forged by one 
ef the witnesses in the case and that due to the illness of his 
counsel he was not able to present evidenee which he contends would 
have exonerated him from any connection with the forgery of the 
Peterson note, and that the knowledge concerning the facts with 
reference to this testimony did not come to the attention of the 
petitioner, his attorneys, the court or the state's attorney, until 
after the entry of the judgment, There is nothing in the petition to 
indieate when Whitmer discovered that Eliis and Kirby had sworn 
falsely with respeet te the Peterson nete. For aught that appears 
in the petition it may have been discovered before the term at which 
Whitmer was tried and passed, so that it might have been presented to 
the lower court, The allegation that, if the Peterson note had not 
been placed before the jury the trial judge would not have entered 
the judgment, is not supported by the allegation of any facts which 
would lead to that conclusion, | 

The gravamen of the complaint is that the court should not 
have disposed of the petition without having granted a hearing, and 
that the refusal ef the court to strike the answer of the People on 
the ground that it did not comply with the rule te plead, answer or 
demur, in holding the Peeple's answer sufficient, and in overruling 
the motion of petitiener for judgment, constituted error, A motion 
to vaeate a judgment under the Practice act is governed by the same 
rules of practice as prevailed at common law under thse writ ef error 
coram nobis, and the errors which may be zorrected by the court upon 
motions of that character are such errors of facet as could have been 
corrected by the writ of error coram nobis, These errers of fact are 
not such questions as arise upon pleadings in the case, or as COn~ 
stitute the basis of a cause of action or defense, but are such errors 
as relate to the disability of the parties, the incapacity of the 
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plaintiff te sue or the disability of defendants to defend, which 

if kmown to the court, would have prevented the entry ef the judgment. 
(iiarabia v, Thompson Hospital, 309 111. 147; Jaccoson v, Ashkingze, | 
337 Ill. 141, 146.) It has also been held that the writ ef error 
coram nobis does not lie te correct false testimony, nor to determine 
a question of fact which has been adjudicated where there was perjury 
at the trial. (People v, Drysch, 311 Ill. 342, 349.) In the latter 
decision the court in discussing the function of the writ of error 
coram nobis, said: “The writ does not lie to determine a question 

ef fact which nas been adjudicated, even though decided wronglyy 
(Beard v, State, 81 Ark. 515; Hamlin v, State, 67 Kansas 724; State 
Vv. Armstrong, 41 Wash, 601; State v. Stanley, 225 Mo, 5253) nor 

for alleged false testimony at the trial, (Asbell v, State, 62 Kan. 
209; Wilson v, State, 46 Wash, 416;) nor for newly discovered 
evidence, (Asbell v, State, supra,)" 

The contention that petitioner should have had a hearing 
because he filed a petition which is in the nature of a declaration 
is untenable, because his petition alleges nothing whieh would entitle 
him to the relief sought. (People v. Nakielny, 279 Ill. App. 387.) 
The state challenged his petition by a detailed pleading, which set 
forth the affirmanee of the judgment in People v. Whitmer, and the 
subsequent proecesdings in the Supreme court of the United States; it 
averred that Whitwer was estopped from claiming a review under the 
statute by reason of the affiramwee of the conviction by the Supreme 
court of this state, and the denial of a rehearing; that the facts 
set forth were mere conclusions, and were insufficient to vest the 
criminal court with jurisdietion; that perjury alone is not sufficient 
ground for issuance of a writ under the statute; that the alleged . 
newly discovered evidence was not ground for relief; and that thé 
petition failed to aver what the testimony of the new witnesses 
would be, nor that their testimony would tend to prove that peti-=- 
tioner was not guilty of the charge upon which he was convicted, 


The state's answer also averred that Whitmer was not prevented from 
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presenting the alleged facts to the court at the time of the trial, 
either by duress, fraud or excusable mistake or ignoranee; that 

the original Peterson note was impounded for comparison with standarés 
of writing, and with the signature on the note, and that Bernice 
Dewney Ellis testified in the case and that her handwriting was in 
evidenee on exhibits introduced by the state, and that these matters 
had been adjudicated by the Supreme Court of Illinois and the judg— 
ment affirmed, 

We think that under the answer filed by the state the court 
was fully justified in dismissing the petition, because it pointed 
out in detail the deficiencies of the petition and the various ground 
upon whieh the court lacked jurisdiction to set aside the judgment of 
eonviction theretofore entered, The state's answer was an effectual 
compliance with the rule te plead, answer or demur, The pleading 
filed challenged the sufficiency of the petition and enabled the 
court to determine whether petitioner was entitled to a hearing. 

The dismissal of the petition was the ruling by the court that the 

petition was insufficient. We see no reason why the judgment of 

the Criminal court should be reversed and it is therefore affirmed, 
JUDGMENT AFFIRMED. 


Sullivan, P, Je, amd Scanlan, J., concur, 
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Appellant am4 Cross<;ppelies, 204 I.A. 2959 
BR. SUGTICR GCANLAN BELIVORSD THR GPINION OF THE COURT, 


dm aetion filed oeteber 14, 1936, om behalf ef 264 enployees 
ar former e=ployees of The Sanitary Sistriet of Chiesgo, « manieipal 
eorporstion, te reeover amounts which they allege were deducted fron 
the wages they were entitled te during 1932. “nm Deewsber 31, 1936, 
125 additional esployeea or former expleyees were alec sade parties 
pleintiff, After the opening statements of counsel had been meade te 
the jury celled to try the enase, plaintiffs, without introducing 
any evidenes, reated their case upon the pleadings, Thereapon defeni- 
ant presented ite motion and an instruction in due form te direct a 
verdict for it, and the court withheld « raling thereon, Jofendant 
then rested its case without presenting any evidense ami agein movod 
for « directed verdict in ite benalf, Flaintiffs then moved for a 
éireated verdict for the full smounta alleged to have bean deducted 
from @ceh of plaintiffs' wages for the entire year 1932, aggregating 
$160,771.62, whieh motion was denied. Flaintiffs alse filed a motion 
for a directed verdict fer the scwuats alleged to have been deducted 
from the weges of all plaintiffs from Jamaary 1, 1932, to Jommary 25, 
1932) sggrogating $15,619.14, which motion was denied. Flaintiffs 
alse moved for a directed verdiey for the amounts sileged to have beam 
deducted from the wages of 300 of the plaintiffs during the peried from 
Wareh 1é, 1932, to Jame 15, 1932, ageregeting 913,303.70. The trial 
soart refused defendant's instruetion for a directed verdict and gave 
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te the jury an inetruetion ia eeverianee with plaintiffs’ lest mention- 
ed motion, Thereupon « verdiet wes retarned finding the lasues for 297 
Plaintiffs and fixing the aeount dae exch, The aggregate cxount evarded 
by the verdict was 915,2540,20, Defendant appealed from a juégsent 
entered upon the vercict. 

Plaintiffs heve eseigned cress-<rrere in waleh they comriain: 
“1, The court erred in refusing the first pereuptory instruction ree 
quested by pisintiffs at the elese of aii the evidence in ssid cause. 
2 The court erred in overrdling the plaintiffs' fMirat metion fer judge 
gent notwithstanding the verdiet in eni4 cause,” Flaintiffs assign me 
error as te the action of the eaurt in denying their motion for « 
directed verdict fer $13,619.14. 

A musber of suits instituted by samicipal empleyess, se-king 
te recover reductions sade im their salaries or wges during the period 
of the depression, have been before the courts, This is the third one 
that hes reached thia court, tee feople ox rele 43 vAty of. 
Gaba ah ay 292 TL, A7rs 599 (pation for Lawme t ayr0eh deni 
by the Supreme court, ib. aviij, ani eovle #a_xe Wigere Ps: 
iii aed 50h hom. by Cquatiten daw hnente ee copeeh: deel bw 
‘inset agayonada ee ne es see ee 
‘wahiaede of the va Perk District as successor to the South Park 
Commissioners. The instant suit involves $160,771.62, bat defendant's 
Statement that if plaintiffs!’ position is sustained it would involve 
an obligation of the Sanitary “detriet for all employees for the years 
19}2 te 1937 in the om of two and one-half to three million dollers, 
is mot contradicted, Gn July 1, 19)7, the anltary District restored 
oll wages to the amounts paid prier to 1932. Plaintiffs in the instant 
case were mot ¢ivil service expleyege at the time in question, as the 
statute placing the employees of the “anitary Sistrict under eivil 
service was mot enacted until 1935. “uployess, in 1932, were appointed 
and held their positions «at the will of the Beard of Trustees, 
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As the Gause was determined by the trial court apon the 
Plesdtings, it is nesessery for us to state the plesdGings at some 
Leng ths 

a, Anderson emi 233 other sialmtiffs filed the verified 
Complaint Ceteber 14, 1936. Count 1 of the couplaint aliggess 


"1. the year the intiffs suployed 
the defendant at te Riee’ scuaviee aeen eS ir 
priction ordinance of asfendant hereinafter sentioned * * *, 

*2. On Js 28, 1 (ae defendant 
seat ot peopel oa rie eae rt 

wa tis afcdianboy ths pertinent porta Br ahieh ave" 


te in the epinion, 
* reguler meeting af the Board of Trustees of the 
defendant i June’ Lb, 193%) the Following proceedings were had emda 
"ty, ‘oodmall the ering peport from the 
Seebenns an’ tte . presented fellewing reper 
“'nheago, Juma 1é, 1932, 


wad Whe Repel, Se President and Board of Trustecs of 
tery District ef Chiesgo, 


“'Oentlemen: 


*'Your Comuitties on Fimanee roperts that it haa hed 

SS a oe etion of d« “af et cele Ge ee in the 
rae hee ph fe RB. 
$ 
ihe sub jea na tee “ister Hate eco at 
SEE, 

tw all concerned, enti attaches 
ee darts tn total Oe cen -* 


on egfecmont vhdeh 
i herewith a sehedule 
trades, the old seale of wages 
whieh is to take effeot as 
im a substantial soving 
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“2% Ceere fellows o sqhetele 6f trodes, the oid snd wenthly 
wege ecales for each, and the musber of days that constituted a week 
hppa 

other trades employed by the sanitary Jistrict from 
shee bo then ve rodeecd in Lar ftion, (igo should any 


trades now vorking on less than regular return te fall time 
ane rete to be adjusted in proportion «1th abowe 


“tip, “eodnuli moved that the repert be adopted and the 
order pasaed, 4 
“tim roll gall the motion wae carried by the following vote: 


“Yeas, « Sessrs, Bovler, oyrne, Coliansai, Yeren, Touhy, 
‘halen and SigedinalL - even, ’ , , 


“Says - “ome, * 


of which proceedings im this parsgrs, a oe ee 
Sotlee ov meseindge Garing the your 
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Counts 2 to 229, inclusive, reallege paragraphs 1 to 4 of 
count 1, aud the 5th paragraph of each of said counts is the sem as 
parsgraph 4, [S]"ef count 1 except as to the names of the plaintiffs, 

Counts 220 te 234, inzlasive, sre the same aa the preceding 
counts except as to the names of the plaintiff's, oceupations and the 
smounts sucd for and claim recovery for only the ten per cont reduction 
for the entire yeer, 

Defendant's verified answer to plaintiffs' coapleint is as 
fellews: } 

“(a) The defendent admits, as alieged in paragraph 1 of 
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organized amicy 
@ laws of the. State of Illinois, but a defendant Genies that the 
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year * 
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*'Seetion 3, That the aprropriction herein of the aucanta 
for the the expeas of “anpadd bills" or "contractual lisbilities," ar te 
x of aay project oF 5 ad sas bate 8 tele 
&¢ an or an tion of aT ie, the Board of Trustecs 
of eny « seid bills or contractual Mabilities, or of any project 
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6 s e ago Om preper! : 
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purpere is approved therized Sy the foerd of Sraatecs of The 
tery Cistriet of Chiesge, as the case may be! 
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in Paregraph 5 of Counts 2 to 234 inslausive of the Complaint, that 
the lain # therein named vere employe Ori ry 


at salery éesigneated im said counts and denies t $eiG suoant 
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“lnis defendent denies that ef seid plaintiffs are 
titied to judguent as preyed in any of bald Counts of the Complaint.” 
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county of Cook, 

I om cath qaat i have performed, 

te Che beat of ay sbiTIty, the services and wark required of me 

a5 an of the Sanitery District of Chicago and have daily 

asa attended to the performange of said werk, 1 sake 

‘fTidevit for the purpose of ed ee See 
reqeipt of, the amount named above, being paysent 

Services whieh vere rendered by va'in the capectt indiected abeve 
Seceua Uae dae sooenek te tak seniad chaee an t of Chicago and 


the time covered in the peried above noted, 
gay of 
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ii siilcieam: bis dike, shstamel dh ateen neue: ballad 
additional parties plaintiff ani to file additions] counts to tia 
complaint inetanter, Thereupon plaintiffs filed their verified 
adéitionsl complaint. “xcept as to the aewes of the plaintiffs, 
eeeupations om the amounts sued for, additional counts 239 te 322, 
inclusive, 324, 325, 327 te 396, inclusive, ond 395 are the seme as 
count 2 of the original complaint; counts 226, and 355 to 357, in~ 
Clusive, are the seme ea count 220 of the original complaint; and 
eounta 323, 351 to 354, inclusive, and 399 are the same as count 220 
except that the claims are for part of the year 19232 only, 

befemdant filed its verified sipplemental answer, in which 
4t “denies thet any Of said edditiomal porties plaintiff are entitled 
to jadgment ae prayed in any of the additional counts, mebered 255 
te 359 imolusive, of the complaint, as all suma due te acid additional 
plaintiffs for eny services rendered to the defendant, have heretofore — 
deen paid im full by this defendant, ‘This defendant, as to edditional 
eounts 235 to 359 imeluaive of the complaint, for atewer therete 
adopts end herein incorporstes by reference its omswer os heretofore 
filed to eounts 1 to 234 inelusive of the conupleint,” 
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alle 
Gm Novesber 17, 1937, plaintiffs filed tneir verified “Reply 
of Flieintiffs to Anewor and Gupplementsl answer,” a2 follows: 


“1, The plaintiffs atdena of of pez Imig) 
of said answer which go beyond Soilees ar tie congleiat and - 
assert, under the uaes ef odutseiend, ’ others a alleged in ay 
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The plisin pal tions of paragra 
2 and 3 of iupdivisien if of said anewer “i wee 5 


The pleintiffe ¢ the affirmetive tions of 
ms of subdivision tit oF Said enawer except that the 
cond tary istrict Act provided aa pins in suid paragraph, 
ee plaintiffs tieas of ipa 2 
ef esid euvlavietes Tit gl callgee that defendcnt*s 
gh erg Qeene thers Mie gl Saar cal ean eas ender ame 


ceumea teen aaee a being peda an satan praseocings cas fee i932 
yo a 1a board mation en Jamaary 1 


tiffs deny the eliegations ef par 3 of 
sed subdivistom 211 exnept they adn. the the Seard of “rasteas 
adopted the eréinangs for the yoor 1932 as set 
out in plaintiffs' complaint “a that the gaid erdinenee contadmed 
the portions quoted in geld parcgraph 3, 


& deny the allegations of paragre & 
wnt $00 ole ™ - 


plaintiffs deny the allegations of subdivision IV 
snd V of sold inever ant suvdiviston 2 ef said supplemental 


tase repay te Taal aeplg"ES eskinitdes ‘re tatsahd Mprdaonat 
nefendemt eontends that “conceding to the pleadings ali 
reasonable evidentiary presumptions ond deductions and the admittance 
of all facta of whieh judicial notice may be taken the plaintiffs' 
having failed te intreduse further evidener did net meet the required 
ourden of proofj” that “the trial court erred in refusing the 
tendered motions to direct a verdict in its faver oni errea in giving 
the instruction as tendered by the plaintiffs." The pesaition of 
plaintiffs is: "The defendant having failed in ite answer te deny any 
allegation of faet in the couplaint, it having alleged only afiirgetive 
defenses or supposed defenses, the cllegations of the complaint stecd 
admitced* under the pleadings, and as defendants failed to offer evi- 
denge as to the affirmetive defenses plaintiffs, to sustain their ease, 
were not required te offer any evidence and they were entitled » 
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~loe 
to such a verdict as the “feet alisgations" af the complaint caileé 
for, In support of thedr assignment ef ¢rese-errors slaintiffs con 
_tend that “the first request for a cirested werdiet for plaintiffs 
ought to have been granted as to @uch plaintiff, beacuse the January 
apprepristion ordinance, properly construsd, required it, and (a) 
there was uo valid later reduetion, mor (b) any evidenee that any 
pisintiff eame within the glass to which the Jane reduction resolution 
applisd.* Fiaintiffs further contend that uader the pleadings 1¢ 
appesrs that plaintiffs were paid portioma ef theiy salaries on account 
amd were not paid in full for sny period, 26 this defendant anewerss 
“It wes the plaintiffs' obligation, before even a prime fogde esos 
eeuld be established against the d«fendsnt, « eunicipel eorpers tion, 
to designate specifically the lew euthorizing wuaquestionably the aaount 
they claiwed in the salt, ‘This they failed te do, They were not 
Givil service employees, Their tera of appointment ami compenss tien 
was subject te the will of the Roerd of Srusiees of the defendant, 
The order adopted on Jammary 14, 19jdy before the Anwaal Appropriation 
Ormiimance was passed, stated » 10 por cent reduction in wages was 
nesessary and thet when the budget and appropriation erdinancs vas 
thereafter adepted they should ao provide, The smmial Aporepriation 
ordinance when adopted 414 apecifiaclly provide fer a tem per cent 
degastion of wages and appropriated only 9 per eunt of the previous 
year's selery fer each position, the further reductions, as te unien 
@upleyses resulting frou the conferenge with the eutherized anion 
representatives and theresfter ratified by the plaintiffs, made by the 
Order of Jume 16, 1932, were authorized by wore than two-thirds vote 
of the Board of Trustees, ‘The Board of ‘rustees were specifically 
empowered by Statute te fix the compensation ef their auployees and 
the actions taken in reducing the sularies were in complete accord 
with and pursuant to the powers vested im then,* 

im deciding the appeal and cross-appeal we have not conside 
ered the sffinsative defenses, waiver ani esteppel, 

After « eereful examination of te pleadings ani the briefs 
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ef the respective parties, we are umable to agree with plaintiffs! 
eentention that defencamt failed te anawer or deny the muturial 
allegations of fsct im the complaint, Im defendant's enswer, i (aj, 
4% specifieslly “denies thet the plaintiffs were employed at the 
galery they infer or conclude is designsted in the appropriaticn 
ordinance of this defemiant for the year 1932." in 1 (@), defendant 
“denies, as alleged in paragraph 4 of Count 1 of the complieint, that 
the plaintiff 4, indersom was auployed as « Cable “plicer sit a salary 
of 295,00 per month emi denies thet said emount wus oo designated in 
the appropriation ordinance of this defomiant, for the year 1932, 
thie deferment adultes thet sald pleinmiifi performed the duties ef 
his employment as a Cable Splicer during 1932 emi admite that it 
paid te said plaintiff in full for ssid services the sum of $265,560 
per month frou January ly 1932 to March 15, 1932, amd 9250.00 im ful 
per month from Werch 16, 1932 to December 30, 1932, wat defendent 
Genies thet there ia 6 balange due and unpadd to the pleintiff for 
the year 1932, the sum of $501.29 or any other sas, as all sums due 
te said plaintiff for serviess rendered have been paid in fall by this 
defendant.” Ag te counts 2 to 234, inelusive, defendant for anewer 
adepte ané incorporates by referense subparagraphs (a), (b), (a), (4 
ami (e) of subdivision I set forth im its answer, and demies the 
allegation in paragraph 5 of sounts 2 te 234, inclusive, of the ¢om- 
Pleint, that the plaintiff usmed in each of the respeetive counts vas 
@uployed at the salary designated im said sownt, ami denies that salé 
elleged solary was so designate: in defemiant's appropris tion 
ordinance for the yeor 19323 admits that the plaintiffs named in 
counts 2 to 234, inclusive, performed the duties ef their positions 
éuring 1932, emi admits thet it padd to said plaintiffs for seid 
services the amounts sdmitted in seid counts te have been received 
by the plaintiffs for the periods designated during 1932, but states 
that said payments were payments in full end demies that there is a 
balence due and unpaid to ony of said plaintiffs in the smount 
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alae 
designates in counts 2 te 234, inclusive, or in any other amount, 
Qe Sil meus duc te seid piniatiffs for their services Kave been 
paid in fall by defendant. 

befemdant @ontenda that the folleeing facts are admitted 
by the pleadings or are facts of sudh a meture that the court may 
take Judicial actice of thm: (a) In 1932 plaintiffs, eapleyees 
of the Sanitery District, were not under eivil service end the Board 
of Trastees of the Sisitrict hed statutory powers te fix their ecm 
pengetion. (b) In 1931 ani 1932, amé for « muber of years there- 
after, the Janitary cistrict, in eosmon ith all municipal geverments 
in Cook county, wos im desperate finantisl condition ani a curtel leant 
of its expenditures became necessary, (¢) Gm Jamuory 14, 1932, an 
erder was passed by defemiant's Seard of Trustees that stated the 
necessity of reducing expenses because ef defendant's: financial coniie 
tien, ani directed thet the galeries of ali euployses be redused ten 
per cent an4 that the budget end appropriation ordimanee for 1932. 
be adjusted accordingly. (a) on Jemaary 28, 1932, the annie apyre= 
priation ordinance wax adopted ami specificcliy provided for a ten 
per cent reduction of salaries emi aporopriated enly minety par cent 
ef the previous year's selery. (@) On June 16, 1932, efter confer 
enees with the sutherized union representatives am agreed scale of 
wages was ordered by defendant's Board of Trustees, effective, by 
agreement, as of Merch lé, 1932. (f) ALL pleintiffs were paid the 
aelaries provided im the aumial appropriation ordinange frem Jamury 
1p 1932, to arch 15, 1932, smf all plaintiffs execpt the union 
@aployees centimied to reevive each salaries fering the entire year 
A932. (¢) Tie plaintiffs he were union auployees were paid the 
 weleries «s reduoed by the order of fume 16, 1934, from Merch 16, 1932, 
‘te the end of the year 19)2, (h) Ne objections as to the correctness 
ef the amounts of the salories that were paid by defemient te any ef 
the plaintiffs wore sade by any of the pleintiffs until this suit 
was filed in October, 1936, /Vlaintiffs disputes the correctness of 
defendant's construction of the snmuel appropriation ordinanee, and 
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deny thet they were paid the selearies provided im ssid ordinamee, 

im paragraph £ of subdiviaion ill ef defendant's aneser it 
atates the desperate financial straite of the Sunitery District at 
the time in questions also the order passed by the Beard of Trustees 
on Jamary 14, 1932. (1 exemination of the entire sppreprisatien 
opdinanes of 1932 uhows that there wae a ten por cent galary or wage 
reduetion as to «ll quipleyees of the sanitary Distriet, 4. Anderson, 
the first plaintiff named in the complaint, was eapleysd as a gable 
aplicer; the second plaintiff, “iiliem J. fiess, au a system dispateher, 
The part of the appropristics ordinanse that eovers these tee positions 
it as Pellows: 
es : ver Honth Pali Year 


4 Line 
i Cable 6 






1j4 » tation ation operation, et (Lots 


1 *nginesr of Substation oparatdan e e 406 60 
4 cystem olapatehers, Ma cLaeseLeer jee 2G 


aa inspection of the entire appropriation ordinanee shows thet the 
first column of figures represents the asounts paid each one of the 
positions per wonth in the prior year, and the figures in that columm 
funetioned serely as « base upon which to fix the amsunt to be paid 
for the positions during the year 1932. ‘%o illustrate from the above 
figures: As $12,744 was appropriated for the full year for four cable 
aplicers, $3,186 was appropriated for each position for the full year, 
or $265.50 monthly, for esch position, 48 $295 was paid monthly for 
thet position in 1931, there was « monthly redustion is the 1932 
ordinance of $29.50, or tem per cent, im the pay of a cable splicer, 
A the total appropriation for four system dispatchers was 013,324 
for the full year, $3,456 was eppropriated for the full year for each 
oystem dispatcher, so that the amount that was appropriated for the 
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sonthly pay of gach dispateher was $486, As the conthly salary for 
193 wee S320, the ancunt appropriated in tae 19)/ erdinence 
represented o reduction of 3%, or ton per cent. “ven the ealerics 
of the regular employees, such as the chief engineer, the principal 
assistant ¢hief engineer, the consulting engineer, the ascistant 
Ghief engineer, the assistemt civil engineer and the sceretary were 
reduced ten per cent. in other words, the appropriation ordinsnee of 
1932 followed the order passed by the Toard of Trustees on Jomuary 14, 
ig32, Piaintiffa’ contention aa te their first action for a direeted 
verdict for the full auounts alleged to have veen deducted from each 
of plaintiffs' wages for the antire yeer 1932, aggreguting 116,771.62, 
is based, necessarily, upon the theory that the salaries ef wages of 
aki pleintiffs were fixed in the anmasl appropriation ordinance of 1932 
mot in the auounts actually appropriated for seid salar4es or wages 
but ot the figures stated in the first eclum, wiich, 11 appeara, were 
the Gxadt amounts of salaries or wages appropriated fer the positions 
prior te 1932. be we stated in Zeople ox rel, Mulvey vs Gity of 

O th uke, supa (p> 607), in passing upon a like contentions 
LS Ra dediin, wie eeetins tly bidetts supports it," 
Plaintiffs have gade « labored argument to distingaish the appropriation 
ordinance in the instant ease and the appropriation erdinsnss in the 
Balvey case, but we find no practical differense between the tro, 
The argument of plaintiffs that the eppropriation ordinance of 1932 
should be interpreted to meen that the auounte appropriated for their 
Sseleries ware merely payments om account cammet be sustained, is 
stated in the Galyey esse (p. 605), if the amount appropriated for 
@ach position was merely a payment on account, “such a provision in en 
anneal appropriation bill would be « most umasual one, ond it would be 
expected that sugh intention would be expressed im apt vordsy bat the 
snmiel appropristion bills for the years in question contain ne -ords 
stating, or painly intiesting, that the amounts appropriated for the 
selarios of pleintiffs were merely payments on account." There is no 
- Language in the appropriation ordinance of 1932 that would warrant even 
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an inferemee that the amounts apprepriated for the positions in 
question were intended merely as paywente om account, the officiel 
erder edopted by the Board of Trustees on Janaary 14, 1932, recognised 
thet if the senitery Distriet sus to sumtime toe fanction, 1 was 
mecessary, becouse of 1ts extrecely Gad Musnciel condition, te 
“peduge* the sulerles of all exployees ten per cont, and it orders 
that “the budget and appropriation ordinances of Gamitary District for 
the year 19i2 be adjusted accordingly when adopted and pasaed.” The 
eppropriation ordinance of 1912 fellows the order of Jenusry 14, 
1932. uoting again from the Yulyey case (pp. 007, 608): “In 
Geathemenn ¥, City of Chigaze, aupza [263 111. 292], it wae said 

(pe 297)1 ‘if a statute or ordinance which eatherizes the apsre- 
priation of money for the peywent of a selary te a public officer or 
employee is indefinite or umeertein “the doubt should be resolved by 
adopting the sualler asount." (iyere]] uae 159 =. ¥. 239.3' 

ie ache demeiened Wank we sheube be eomemudng 6 noe ant enneees wil 
to apply in the interpretation «f anngal apsrepriction bills if we were 
to sustein plaintiffs' position. “« comclwie that the anmisl appre- 
prdation bills fixed the sularies of the plaintiffs employed by the 
City in ite corperste capeelty at the amounts sctuelly appropriated, 
Sagh cases as People ex rol. Lyle ve City of “hicsee, 560 lll. 25, 
ited by patnhtttes have me application to the instant question, as 
they all involve situations where the salaries of the petitioners kad 
been fixed by statute or gonersi ordinance ami the city council, in 
the anmmaal appropriation bill, sas required to appropriate the snounts 
fixed by the statate or general erdimanee, Tm the Lyle case, the 
Supreme Court, after holding that Iyle was entitled te the eit be- 
Ceuse Under ec, ll of art. 9 of the constitution his salary, as a 
municipal court judge, sould not be reduced by the city coumedl during 
the term for whlch he wes elected, saw Tit te resnmounes (p. 30) the 
following well-established principles te which we have heretofore 
referred,“ ‘e adhere to what we there seid, If we had any doubts 

es to the construction of the instant ordinance it would be cur duty 
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to resclve 4% in favor of defendant. Dut ws are satisfied that dee 
fendant's gonstrustion ef the ordinanes is sound and that the ¢on- 
struetion placed upon it by plaintiffs is unsound, 

that we have heretofore stated applies direetiy te plsine 
tiffs’ contention thet their motion for « directed verdict fer the 
full amount alleged to have heen deducted from exch of plaintiffs' 
wages for the entire yoor 1932, agyregating $160,771.62, should have 
been allowed, amd we, therefore, dispose of that question first. te 
held that the trial court wes justified wader the plecdings in denying 
gaid motion and therefere plaintiffs' erosamappeal is without aerit. 

There remains for consideration the appeal of defendant frem 
the judguent order entered against it im the sum of $13,240.20, which 
was entered upon a directed verdict for the ancunts alleged to have 
been deducted from the wages of 297 of the plaintiffs during the poried 
from Bareh 16, 1932, to June 15, 1932, None of seid plaintiffs was a 
ret ene On NS 
eceuphed, (Reople ex 2 ¥..cnieasge Pork Clstrict, gupra, pe 353.) 
a ilied a6 teichans caus Mine wr diseenns Wan 0b Wile the eppro- 
priation ordinance of 1932 did not appropriate sums to pay the plaine 
tiffs, bat it appropriated certain monoys to pay for certain positions, 
Section 4 of the canitary Distriet set of 1559 (111. Nev, Stat. 1939, 
Gh, 42, par, 323) provides thet the Sourd of Trustees “may prescribe 
‘the duties and fix the compensation of 411 the officers and employes 
of said sanitary district." It appears from the complaint that the pro- 
ceedings of June 16, 1932, took place at a regular meeting of the oard 
of trustees, ot which s report of the Committee om Finance was presented 
to the Board, This report affected only enployees who were aembers of 
trade unions, It states that the Committee, after conferences with the 
representatives of the various trade unions, reached an agreement as te 
pey which was satisfactory to all conecrmed, The report presented to 
the Board “Reduced Union scales Sffective Zareh 15, 1932," and upon o 
POll call the motion of the Coumittee to have the said sesles adopted 
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wat carried by o umenimous vete of the Trastees, flaiatiffs «liege 
im their comglaint that they had no notice or knecledge during the 
year 1932 of the said procesdings of the Beard of Trustees, dJefeni~ 
amt, in ite enewer, aduite the prece-dings of Jame l6, 1932, scuits 
that the reduced wage scale wes agreed upon between the ules repre- 
sentatives and the Sonltary District, “waieh [agreement] was made with 
the full knowledge, consent and approvel of the plaintiffs * * «, That 
plaintiff A. Awlerson and all pleintiffs nomrd in Coumis 2 t 09 of 
the couplaint were paid om the basis of sold revised seals from arch 
16, 1932 to December 30, 1932, end received and accepted without 
objection or protest said sass im fall payment of oll services rendereé 
by them for sald period,” “hen additiomel, parties plaimtirf were made, 
defendent made a like answer as to odd plaintiffs, ‘he 297 pleintiffs 
effected by the order of Jume 16, 1952, mace no proef to sisteim their 
allegation in the complaint that they hed ne sotice or enowledge Guring 
the year 1932 of the said proceedings ef the Doard of trustees. % 
fortiori, they do not allege that the Comuitto: om Finamee did net 
agree with the representatives of the various trade unions as te the 
reduced union scales to be paid the union employees, mor that they 
414 not kmew of such agreement, and each of said plaintiffs aduits re- 
eetving pay at the reduced rate end nome alleges that he received the 
payments under protest. It must be also noted thet plaintiffs do met 
charge fraud or bad faith in the actions of the Board of Trustees in 
fixing the wages to be paid then, | 
In a final effort to sustain the Jaiguent for 015,240,20 the 
 plaiutiffe in question meke the far-fetehed argment that there de 
nothing im the plesdings to indieste thet any of them came within the 
@lass covered by the reduction order of June 16, 1934, ‘There is not 
fae PROG TT Se hn Sete Por axemple: A. Anderson, 
 plaimtift, alleges that he was employed as a “cable splicer." The 
(1932 appropriation ordinance appropriates for four eable splicers. 
‘The "Reduced Union Seales "ffeetive March 15, 1932, as Approved by 


‘ ‘the Board of Trustees of The Sanitary Matrict at Beeting Ame lo, 
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1932," inelades “Cable oplieers,” and inderson alleges that he was 
paid from Karsh 16 te the end of the year 1932 at the wage fixed in 
the order of Jume 16, 1932, The same situation applies as te exch 
of the other plaintiffs affeeted by that order, Tw trial sourt crred 
in refusing defendant's instraction for « @irected verdfet ond dx 
entering judguent for seid plaintiffs in the mum of 913,240.20, 

im the Gabyay ease we anid (py. S11)» “thile it ie regrettable 
ast the oxtrenely bad finameisl condition of the city, due to the 
sreat depression, nevessitated reductions in the salaries of the plain 
Cifts, 4% is & aatior of common imoLedge that during the same period 
precticelly al] employees in the United states sustained reductions in 
their saleries er wages, Millions of employees lost their poultions, 
and @ vary grest muuber of these were foreed te go upon relief te 
obtain support for their famblies and themselves, Hiliioms are still 
Unemployed and on relief, Despite the adverse conditions that eon 
fronted the City it retained in its employ all of the plaintiffs ond 
Shoe engaged in like employment, and it asserts its willingness and 
hope to restore the former salaries as scon as its financial conditien 
will permit it to de se, ‘@ aré constrained to believe thet the instant 
Clains were the result of an afterthought. * “Gat we there said applies 
with equal forge te the instant case, 

That part of the judguent ordor of the Superior court ef Cesk 
county entered Murch 4, 1935, denying plaintiffs’ motion fer a direeted 
verdict “covering the entire period from Jomuary Ist, 1932, to December 
«Sst, 1932," is affirmed, Taat part of the same judgment order denying 
Plsintiffs' sotion for 4 directed verdict “covering the period from 
Temaary lat, 1932 to Jume 15, [semuery 23) 1932," 4s affirmed, That 
“part of the some judguent order which awards judgment in fever of 297 
‘Plsintif?s end against defendant, “covering a period of from the 1éth 
‘ey Of March, 1932 to the 1jth dey of June, A. 0. 1932," As reversed, 
‘The crose~appeal of plaintiffs ts dissisead, 


TUOGMENT ORDER AFFIRMED 1M PART ABD REVERSED 
PART, CROSS—APPEAL GF PLAINTIFFS DIGKISSED, 


Pe Tey and Priond, J,, concw, 
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GLENN H, GADDIS, : 
Appellgnt, : 
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MR, JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT, 


ve ; 
THOMAS D, NASH, County! 
Treasurer and % Officde 
County Collector of Copk 


County bs £ 
. Appellee, ; 


Plaintiff sued defendant for damages for alleged wrongful 
trespass by the latter upon the property of plaintiff witheut due 
process of law, Defendant filed a second amended motion te strike 
plaintiff's complaint and dismiss the cause upon the ground, inter 
alia, that there had been a former adjudication of the cause ef 
action stated in the complaint. The trial court after hearing 
eral arguments and considering written briefs of the respective 
counsel sustained defendant's motion and ordered that the complaint 
be stricken, and the cause dismissed "upon the merits at plain- 
tiff's eests and judgment is hereby rendered for the defendant, 
Thomas D, Nash, and against the plaintiff, Glenn H. Gaddis * * *," 
Plaintiff appeals, 

The principal contentions of plaintiff are predicated upon 
an incorrect record filed by him in this court, After defendant, 
by leave of court, filed a corrected record it became apparent 
that there is no merit in this appeal. Defendant bitterly 
eritiecizes plaintiff's aetion in basing his appeal upon a record 
that defendant contends plaintiff knew to be incorreet, Plaintiff's 
answer to defendant's criticisms is: "The plaintiff was bound to 
base his brief and abstract upon the record certified to by the 
clerk," and states that if the record filed by plaintiff was 
incomplete it “was entirely due to the fault of the defendant in 
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= 
not serving full, true and complete copies of his second amended 
metion and especially of the order mentioned under the rules of court 
upon the opposite party, together with the various exhibits referred 
to and complained of by him to be a part of the additional and 
ecerrected record." It was the duty of plaintiff, appellant, te see 
that a correct record was filed in this court and it was certainly not 
commendable practice to base arguments upon a record that counsel must 
have known to be incorrect. Not only was the judgment order in the 
Cireuit court case emaseulated in the record filed by plaintiff, but 
the record does not contain copies of the pleadings in the Circuit 
court action which were attached to defendant's second amended motion 
in the instant ease, and whieh were all important in determining the 
question of res judicata, 

While defendant's second amended motion set up a number of 
grounds in support of the motion, it is agreed by the parties that the 
eourt's action in sustaining the motion was based upon the defense of 
former adjudication, Plaintiff states in his brief that "the theory 
of the defendant so far as disclosed appears to be, that there has 
been a former adjudication of the plaintiff's cause of actions all 
other reasons appearing to be of minor importance, Such other reasons 
were not argued in the trial court," Defendant states that “the ruling 
of the trial court, as stated in appellant's brief, was based upon the 
estoppel of the prior judgment," 

The gist of the complaint in the instant case is that defend- 
ant, “Thomas D. Nash, County Treasurer and Ex Officio County Collector 
ef Cook County," unlawfully teok possession of plaintiff's property 
on April 26, 1934, and held possession of the same until December 1, 
1934. It appears from the complaint that defendant, while county 
treasurer of Cook county, was appointed receiver for the property of 
plaintiff by the Circuit court of Cook county in a suit instituted 
by The People of the State of Illinois pursuant to the provisions of 
the Skarda Act (Smith-Hurd Ill, Rev, Stat. 1933, ch. 120, pars, 
238a-2%e), The complaint alleges that the act of the defendant, 
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as such receiver, in taking possession of the property, was wrongful 
because summous was not served upon plaintiff in the receivership 
proceeding; that he had no knowledge of the proceeding, and did not 
consent to the defendant's appointment as receiver nor to his posses= 
sion of the property. In referring to defendant's verified second 
amended motion, upon which the trial court entered the instant judge 
ment, we will notice only such parts ef the same as apply to the 
defense of former adjudication, The said motion sets forth in detail 
all of the alleged proceedings had in the prior suit, and copies of 
all of the pleadings filed therein are attached to the motion and 
made a part thereof, It also sets forth defendant's several motions 
te dismiss, and the several orders of the Circuit court sustaining 
sueh motions, including the final judgment of that court entered 
July 6, 1937. The motion is supperted by an affidavit of one of 
the counsel for defendant in both actions, which states, inter alia, 
that the matters and things set forth in the motion to dismiss are 
true in substance and in fact, "and all of sucin matters and things 
are, for the sake of brevity hereby incorporated in this affidavit 
with like effeet as if they were here repeated in this affidavit." 
Section 48 of the Civil Practice Act (Ill, Rev. Stat. 1939, eh. 110, 
par, 172) provides: “Defendant may, within the time fer pleading, 
file a motion te dismiss the action or suit, where any ef the following 
defects appear on the faee of the complaint, and he may within the same 
time, file a similar motion supported by affidavits where any of the 
said following defeets exist but do not appear upom the faee of the 
complaints * * * (e) That the cause of action is barred by a prior 
judgment. * * *" Pjaintiff's counter-affidavit to defendant's said 
motion did not question the correctness of the pleadings and judgment as 
set forth in defendant's said motion, and the issue of the defense of 
res judicata was properly determined by the trial court as a question 
of law. 3 

From an examination of the complaints filed by plaintiff in 
the prior action in the Circuit court and the complaint filed by him 
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in the instent action it clearly appears that the subject matter of 
both suits is the same. Both suits allege a trespass upon the same 
property. Indeed, the second amended complaint filed by plaintiff 
in the Circuit court is practically the same as the complaint filed 
in the instant action, and from the said complaints it appears that 
the plaintiff and defendant in the instant proceeding were parties 
to the Circuit court action, The record also shows that plaintiff 
did not appeal from the judgment entered in the Circuit court ease, 

Plaintiff contends that the judgment entered in the Cireuit 
court was not a final judgment upon the merits but merely an inter= 
iocutory judgment, and, was therefore, not appealable, The corrected 
record shows that the following judgment order was entered in the 
Circuit court proceeding on July 6, 1937: 

"Glenn EH, Gaddis v, Thomas D, Nash, individually No, 35€ 
5756 

"This cause eoming on to be heard upon the motion filed 
herein by Thomas D, Nash, individually, party defendant herein, te 
strike plaintiff's second amended complaint heretofore filed in this 
eause, After arguments of counsel and due deliberation by the court 
said motion is sustained and plaintiff's second amended complaint 
herein stricken as to said defendant, 

“Thereupon it is erdered by the court that this eause be 
and the same is hereby dismissed as to said defendant at plaintiff's 
costs. 

“Therefore, it is considered by the court that the defendant 
Thomas D. Nash, individually, do have and recover of and from the 
plaintiff, Glenn H. Gaddis, his costs and charges in this behalf 
expended and have execution therefor, 

"HARRY M, FISHER" (Italics ours.) 

The part of the order that we have italicized was omitted from the 
record filed by plaintiff in this court, This judgment order was 
clearly an appealable one but plaintiff did not see fit to appeal from 
the same, Can there be any doubt that if plaintiff had appealed from 
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this judgment order that a motion of defendant to dismiss the 
appeal upon the ground that the order was not a final one would have 
been denied? We think not. It further appears from the record that 
plaintiff dismissed the Circuit court action as to the remaining 
defendant, Robert M. Sweitzer, on October 19, 1937. The instant 
proceedings were started in the Cireuit court December 29, 1937-6 
We have carefully considered the authorities cited by plaintiff in 
support of his contention that the judgment order of the Cireuit 
court was not a final one, and we find that they do not apply to 
2 judgment like the one entered by said court, The argument of 
plaintiff in support of the instant contention is practically based 
upon the incorrect record, In his argument plaintiff calls attention 
to the fact that defendant's second amended motion and the record 
show that Robert M. Sweitzer was alse a defendant in the prier suit 
and that he was still a defendant after the entry of the judgment 
order of July 6, and plaintiff infers that in this state of the 
record he could not have appealed from the judgment dismissing the 
suit as to Nash. This inference is based, apparently, upon the old 
rule of appellate procedure which required a disposition as to all 
perties defendant before a plaintiff could appeal from a judgment 
of dismissal as te ome of them, But section 50 of the Civil 
Practice Act (Ill, Rev, Stat. 1939, ch. 110, par. 174) provides: 
"(1) Judgment may be given * * * for or against one or more ef 
several defendants * * *, Judgment may be entered in such form as 
may be required by the nature of the case and by the recovery or 
relief awarded, and more than one judgment may be rendered in the 
same cause, (2) Any party aggrieved by any such judgment may 
have a review thereof as herein provided, even though said cause 
remains undisposed of as to other parties," 

Plaintiff contends that "the record of the defendant made 
in support of his motion is entirely void of any showing, that the 
eourt in the former cause had jurisdiction, It cannot well be 
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assumed that a court had jurisdiction in a former eauses; the record 
should so show," It is difficult te regard this contention as 
seriousiy made, The record shows that the former action was one 
fer trespass upon certain property belonging to plaintiff, and his 
present action was brought for the same trespass upon the same 
property, The Cireuit court of Cock county is a court of general 
jurisdietion and had jurisdiction of the subject matter of the 
first action brought by plaintiff. Indeed, by bringing the instant 
action in the Superior court, which has the same jurisdiction as 
the Circuit court, he impliedly concedes,as he must, that the 
Cireuit court had jurisdiction of the first action, 

The instant appeal depended for its vitality upon an in- 
eorreet record, When the corrected record was filed it became 
apparent that there is no merit in the appeal, 

The judgment of the Superior court of Cook county is 
affirmed, 

JUDGHENT AFFIRMED, 


Sullivan, P. J., and Friend, J,, concur, 


hee a Nt 


aid Sas oat ot gatynoled yxegosq aleduso soqu & 28) 
femeceg 20 <ruoo «et iatoe oad 20 Jusee Samast9 at 


ee ete ae Wiis 


a dattearun suse edt. nat slots, pon stmeid ai al 
., seit, dealt am an sehen SALT 








40972 a” 
GERTRUDE WEBB, Administratrix - $s ) 
the Estate ef WILLIAll D. sabe & ) 
Deceased, f i v 
(Plaintiff) ¥ 
Vv s #) = ; * 
f) # APPEAL FROM CIRCUIT 
THE WILLETT COMPANY, e)Z 
tion, and JOHN KREY, Ef ‘ COURT OF COOK COUNTY, 





THE WILLEIT COMPANY, af 
corporation, 
(Defendant) Appellee. 


gery 


MR, JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT. 


Gertrude Webb, adminisitratrix of the estate of William D. Webb, 
deceased, sued The Willett Company, a corporation, and John Krett, 
for daiiages sustained by the heirs at law and next of kin by reason 
of the wrongful death of the deceased, The latter met his death when 
the automobile he was driving was struck by an automobile tractor 
ewned by The Willett Company and driven by one of its employees, 
John Krett. At the conclusion of all of the evidenee the trial court 
instructed the jury to find The Willett Company not guilty. In 
obedience te the court's instruction the jury returned a verdict of 
not guilty as to The Willett Company, The jury found John Krett, 
defendant, guilty and assessed plaintiff's damages at $10,000, Judg— 
ment was entered upen beth verdicts. krett did not appeal, Plaintiff 
has appealed from the judgment entered in favor of The Willett 
Company, 

The only question involved in this appeal is, Was Krett, at 
the time and place in question, a servant or agent of defendant 
The Willett Company? Plaintiff contends that under all the facts 
anc cir tances that question was one of fact for the jury to 
determine, itd uhat the trial court erred in directing a vercict 
as to The Willett Company. The Willett Company (hereinafter called 
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defendant) concedes that it owned the tractor automobile involved in 
the case and that Krett was employed by it, and further concedes that 
at the time that plaintiff closed her case she had made out a prima 
facie case against defendant, Defendant states its position as follows: 
"It is our contention that the plaintiff's evidenee raised only a legal 
presumption. John Krett was admittedly an employee of the defendant, 
The Willett Company, and was operating a Willett truek. We contend that 
this evidence only amounted to a presumption of agency and that the 
defendant's evidence entirely obliterated the presumption by the proof 
of definite facts. The jury were bound to believe the evidence of the 
defendant's witnesses, they being unimpeached and uncontradicted, The 
undisputed evidence was that John Krett, at the time and place of the 
accident in question, was not engaged in the furtherance of my business 
for the defendant, The Willett Company, and this evidence being conclue 
sive, it became the duty of the trial court to withdraw the case from 
the consideration of the jury and direct a verdict," 

In Thomason v, Chicago lloter Coach Co,, 292 Ill. App. 104, 109, 
110, we said: “A number of personal injury cases have recently come to 
this court wherein juries had been directed to find for defendants where 
it appeared that the plaintiffs had made out a prima facie case, and we, 
therefore, deem it advisable to restate long settled principles of law 
that govern the action of a court in passing upon a motion to direct 
a verdict for the defendant in cases of this character, '"“A motion to 
instruct the jury to find for the defendant is in the nature of a 
demurrer to the evidence, and the rule is that the evidence so demurred 
to, in its aspect wost favorable to the plaintiff, together with all 
reasonable inferences arising therefrom, must be taken most strongly 
in favor of the plaintiff, The evidence is not weighed, and all con- 
tradictory evidence or explanatory circumstances must be rejected, The 
question presented on such motion is whether there is any evidence 
fairly tending to prove the plaintiff's declaration, In reviewing the 
action of the court of which complaint is made we do not weigh the 
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evidence, — we can iook only at that which is favorable to appellant, 
Yess v, Yess, 255 Ill. 414; WMeCune v, Reynolds, 288 id. 185; Lloyd 
v, Rush, 273 id, 489," (Hunter v, Troup, 315 Ill. 293, 296-7.)!' 
(Mahan v. Richardson, 284 Ill. App. 493, 495.)" (Italics ours.) In 
Shannon v, Nightingale, 321 Ill. 168, the decision, like in the instant 
case, turned upon the question of agency. There the court said (p. 
176): “On the motion to direct a verdict only that evidence can be 
considered which is in favor of the party against whom the motion is 
directed, and that evidence must be considered in the light most favor— 
able to that party, together with all legitimate inferenees which may 
be drawn from it in his favor." 

Defendant, to sustain its position, called two witnesses, Robert 
M. Anderson, its operating superintendent, and David Horst, the night 
superintendent of maintenance at its main garage, located at 700 South 
Desplaines street. It covered half a block and housed a great number 
of "trucking equipment." Defendant had twelve other garages, For many 
years Krett had been employed by defendant as a washer. Anderson and 
Horst both testified that the latter had control and authority over the 
handling and movements of defendant's motor equipment; that defendant 
before and at the time of the accident had certain rules and regulations 
relative to the use and operation of the motor equipment; that one of 
the rules was that anyone who wished to use any of the equipment had to 
go to Horst during the night time, and to Horst or any one of the 
several foremen during the daytime, and obtain permission to take or 
use any motor equipment before he had the right to take or use the same; 
that such a rule had been brought to the attention and knowledge of 
Krett. Anderson, upon direct, was permitted to testify, over the 
objection of plaintiff, that Krett, in the use of the tractor, at the 
time of the accident was not doing any business for defendant or 
furthering any of its interests, Plaintiff's objection to the question 
that brought out that testimony should have been sustained, as the 
witness had already testified that he had no personal knowledge as to 
the taking of the tractor automobile by Krett on the night in 
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question, and that the first time he heard that Krett had used defend— 
ant's tractor on the early morning of September 11, 1937, was shortly 
after the accident. Upon cross—examination the witness testified that 
Krett washed cars at the main garage and at other garages of defendant; 
that one of the othergarages was located at loth and Rockwell streets, 
and that when Krett went to the other garages to wash ears he was allowed 
the use of a tractor to get him there, by first getting permission from 
Horst; that Krett's work was dene at night; that when he went on duty 
he washed whatever had to be done at 700 South Desplaines street and 

then went to the other stations or garages that required cars to be 
washed; that if he took out a tractor when he was going to another garage 
to do work it was his duty te bring the tractor back to the main garage; 
that on the night of the accident Krett was working for defendant; that 
he was the oldest washer in point of service in defendant's employ, “and 
that sort of gave him authority to look over things," but it did not 
give him euthority to take a truck out without the knowledge or permission 
of Horst or defendant, Horst, upon cross-examination, testified that it 
was Krett's custem to go out to different garages at different times to 
de work as a washer for defendant; that he had to get permission to use 
any equipment; that when Krett had to go to other garages of defendant to 
do work he would use a tractor or truck to get to the place, The follow- 
ing then occurred: "9, And when he had to go from the main garage to 
some other garage to wash equipment, he used some one of your equipment 
to go there in, didn't he? A. That is true. Q. He had a set schedule 
on different nights when he had to go to certain other garages to wash 
cars, didn't he? A, That is true, Q. And those nights were Fridays, 
Mondays and Wednesdays, weren't they? A, That is right. Q. And this 
was Friday night, wasn't it? That is, it was just after, past midnight 
of Friday night? A. That is true. Q. That was one of the nights that 
was on his schedule to go to other garages to wash cars, wasn't it? Ae 
That is true, * * * Q, And you knew he had to go, that was one of his 
nights to go from the main garage over to Rockwell, to wash Cars, didn't 
you? A, Yes, * * * Q, And you knew that if he went out there he would 
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he expected to go out there in one of the company trucks, didn't you? 

A. That is true, * * * Q, Well, he had general authority to look over 
things, didn't he? A, Washing. Q. Well, I, anything incidental to the 
washing of different jobs, is that correct? A, That is correct, Qe 

And that would mean any washing anywhere in your different garages, 
wouldn't it? A. Yes, ** * Q, And didn't you make the statement 

at the Coroner's inguest — well, wasn't this question put to you and 
didn't you make this answer: 'Q,. Is there any boss cn that work there?! 
And didn't you make this answer - I am referring now to this garage that 
you are talking about: ‘Is there any boss on that work there?! And 
didn't you make this answer: ‘'He,!' - referring to Mr. Krett ~ ‘was the 
oldest man there, so that kind of gave him authority to look over things.’ 
Didn't you make that answer? A. That is true, * * * Q, * * * then this 
was the night — so we get this straight - this was a night when he was 
supposed, when he got through with his work at your main garage ~ is that 
what you call the main garage? A, That is right. Qe — at this your 
garage, he was supposed te go over to hockwell - i the Ryerson garage 
and wash whatever there was there to be done, wasn't he? A. That is 
true. 9. And if he used a tractor to go on that purpose, he was following 
the instructions of the company, wasn't he? A, Well, in certain ways, 
yes," 

After a careful study of the entire evidenee of the witnesses 
Anderson and Horst, we have reached the conclusion that there was testi-~ 
mony given by these witnesses that fairly tends to prove that Krett ai the 
time of the accident was acting within the scope of his authority as a 
servant and employee of defendant. Indeed, the able counsel for defend= 
ant, to sustain their contention that the court did not err in directing 
a verdict for defendant, are obliged, in their argument, to rely upon 
portions of the evidence of the two witnesses that is most favorable to 
defendent. But it is our duty, in passing upon the action of the court 
in directing a verdict, to consider “only that evidence * * * which is 
in favor of the party against whom the motion is directed, and that evi~ 
dense must be considered in the light most favorable to that party, to- 
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es 
gether with all legitimate inferenees which may be drawn from it in 
his favor." (Shannon v, Nightingale, supra.) 

Testing the evidence in the light of the law bearing upon the 
question to be determined by the trial court upon the motion to 
direct a verdict, we find the following: (a) That Krett was the 
oldest washer, in point of service, in defendant's employ, “and that 
sert of gave him authority to look over things;" (b) that he had 
general authority over anything incidental to the washing in all of 
the garages; (¢) that he was allowed and expected to take defendant's 
tractors when he went from the main garage to other garages to wash 
cers; (d) that he had always used tractors of defendant in order to 
go from one garage to another upon defendant's business; that he did 
not walk or use a street car, but used defendant's equipment for the 
purpose of going from one garage to another; (e) that his work kept 
him out frequently after midnight; that he was expected to continue 
his work of washing in the different garages until it was finished; 
(f) that when he started to work at night washing ears he would start 
at the main gerage and remain at that place until he had finished the 
work that was there for him to do; (g) that he would then go to other 
garages, ircluding the one at 16th and Rockwell, and when he went to 
other garages it was his duty, after the work was done, to bring the 
tractor back to the main garage; (h) that he was working for defendant 
on the night of the accidents (1) that he had a set sehedule to go to 
certain gerages of defendant on certain nights to wash cars, vize, 
Fridays, Mondays and Wednesdays, and that the accident occurred just 
after midnight Friday night; (j) that Horst knew that Friday night was 
one of the nights that Krett had to go from the main garage to the 
Rockwell garage to wash cars and that if he went to that garage he 
would be expected to go there in one of defendant's tractors, It is 
xxitaxkkx clear from the testimony of Horst that had Krett, on that 
Friday night, asked Horst for permission to use the tractor to go to 
the garage at 16th and Reckwell streets, it would have been granted 


him, and the jury, after considering certain parts of Anderson's 
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testimony, might have given little weight to the latter's statement 

that no comsent nad been given to use the tractor upon the particular 
eccasion, Indeed, it is significant that defendant's able counsel 

did not attempt to prove by Horst that Krett had never before that 

Friday night taken out a tractor without permission. From aught that 
appears in the testimony of Horst, Krett, to the knowledge of Horst, 

may have often failed to observe the rule, Moreover, the mere fact, 
alone, that Krett did not obtain permission to use the tractor upon the 
night in question would not absolve defendant from responsibility for 

the accident, provided the jury found from the evidence that Kreitt at 

the time of the accident was engaged in the performance of his usual 
duties as a servant of defendant # duties that defendant required him 

to perform, Especially is this true when it is clear, as has been here- 
tofore stated, that had Krett asked for permission it would have been 
granted him, We are satisfied that the trial court, in directing a verdict 
in favor of The Willett Company, defendant, erred, and that plaintiff was 
thereby denied the right of « trial by jury. 

We have carefully considered two cases cited by defendant in 
support of its contention that the action of the court in directing a 
verdict should be sustained. Both cases are distinguishable from the 
instant one upon the facts, In the case of Nelson v, Stutz Chicago 
Factory Boaneh, 341 111. 387, the court held that the possession of the 
ear by the alleged servant was witheut the owner's permission and was the 
unlawful possession of a wrongdoer, and that the owner of the automobile 
was therefore not liable for damages caused by its negligent eninatien, 

A number of facts present in the Stutz case differentiate it entirely from 
the fects of the instant case. In the case of Lohr v. Barkmann Cartage 
Cog, 335 Ill. 335, the defendant's servant had been instructed to take the 





truek to defendant's garage, and instead of obeying the order he went upon 
a@ mission of his own and was more than four miles away and traveling in 

an opposite direction from the garage when the accident happened, He had 
been drinking and “was on a frolic of his own," and going to meet some 
girls, at the time of the accident. 
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The judgment of the Circuit court of Cook county in favor 
of The Willett Company, a corporation, defendant, is reversed, and 


the cause is remanded for a new trial, 


JUDGMENT REVERSED, AND CAUSE 
REMANDED FOR A NEW TRIAL, 


Sullivan, P. Je, and Friend, J., concur, 
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RUTH HORNSTROM 
Appellee, 


Ve : 
BEVERLY STATE SAVII 


OF CHICAGO, a corperg 
Defendant &. 





FRIDHEM, 
Appellant. 


MR, PRESIDING JUSTICE SULLIVAN DELIVERED THE OPINION OF THE COURT, 

Plaiatiff, Ruth Hornstrom, filed her complaint herein to —= 
recover $320 with interest thereon, which is on deposit with the 
Sliwiy state tevings Donk #f Chdeaze Voter on secwnet ie the ee” 
ef Fred Seaberg. Her claim is based on an alleged gift inter vivos 
of the money on deposit to Seaberg's credit, as evidenced by his 
delivery to her just before his death of the bank book representing 
said deposit. The Home of Kest, ithe Swedish Baptist Home for the 
Aged-Fridhem (hereinafter for convenience referred to as the Home), 
upon learning of the commencement of this action obtained leave te 
intervene, 

Its intervening petition alleged that “on the 10th day of 
September, A. D. 1934, Frederick Julius Seaberg, now deceased, 
executed a declaration and assignment to the intervening petitioner 
wherein and whereby he assigned, set over, transferred and conveyed 
unto the intervening petitioner all of his property, both real and 
personal, of every kind and deseription, wherever situated, which 
he then owned or which he might thereafter become entitled to;" that 
this document, which was executed under seal and attached to and made 
a part of the petition, is as follows: 

"I, Frederick Julius Seaberg, in consideration of my admission 
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into the Home of Rest, the Swedish Baptist Home for the aged, 
Fridhem, Chicago, Illinois, hereby assign, set over, transfer and 
eonvey unto the said Home of Rest all my property, both real and 
personal, of every kind and description, and where ever situated, 
which I now own or to which I may hereafter become entitled, in- 
cluding any inheritance, bequest, annuity, pension, income, righ 
or benefit, and I further agree and covenant to promptly furnish 
the said Home of Rest with full information in relation to any suéh 
property or rights; and also to exeeute and deliver to the said 
Home of Rest any further transfers, conveyanees or assurances which 
may be required or requested of me for the purpose of carrying this 
agreement and the provisions thereof inte effect, and I further 
declare and state that the information given in the within application 
is full, true and complete. 

"I further agree that in consideration of my admission to the 
said Home of Rest I will at all times faithfully observe, and abide 
by, all the rules and regulations of the said Home of Rest in every 
particular, as they are now in force or may hereafter be changed, 
altered or amended, and I hereby expressly agree that said rules 
and regulations of said Home of Rest shall be and remain a part of 
this agreement." 

The petition further alleged that a copy of said declaration 
and assignment was served upon the Beverly State Savings Bank, and a 
demand made by the intervening petitioner upon said bank for the $320 
"in the account of Fred Seaberg on Pass Book No, 121703" that “upon 
the institution of these proceedings, the said Beverly State Savings 
Bank advised the intervening petitioner thet said suit had been filed;" 
that "Fred Seaberg, to whom Pass Book No, 12170 was issued by the 
Beverly State Savings Bank, is the same Frederick Julius Seaberg who 
executed the aforesaid declarations;" and that “the funds in the said 
Beverly State Savings Bank in the account of the said Fred Seaberg *** 
are, by reason of the aforesaid assignment, the property of -the inter- 
vening petitioner, said assignment having been made to the intervening 
petitioner by the aforesaid decedent, prior to the alleged gift pur- 
ported to have been made by the said Fred Seaberg to the plaintiff on 
July 15, 1936." The petition concluded with the prayer "that the 
court find that the $320 in the account of Fred Seaberg at the Beverly 
State Savings Bank is properly the money of this intervening petitioner 
and that the bank be directed to pay said money on deposit to the 


intervening petitioner." 


Defendant bank filed an affidavit of merits asking the court 
to determine the true and lawful owner of the money on deposit in 
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Seaberg's account, The controversy here is, therefore, between 

the plaintiff and the intervening petitioner, the bank merely oceupy- 
ing the position of stakeholder, After finding the issues in favor 
of plaintiff, the court rendered judgment on such finding in favor of 
plaintiff and against defendant bank for $330.51 and included in the 
judgment an order agsinst the intervening petitioner for costs, This 
appeal is brought by the intervening petitioner to reverse said judg- 
ment. 

It appeared that on September 10, 1934, Frederick Julius 
Seaberg, who was born in Steckholm, Sweden, and was then seventy-four 
years old, made written application for admission to the Home. His 
application stated that he was a widower and had no relatives and 
that $500, which he had on deposit in the Mid—City National Bank, 
and a $15 watch constituted his sole possessions, As a part of said 
application he made the written assignment heretofore set forth. 
Following the required investigation and examination, Seaberg was 
admitted to the Home by action of its Beard of Directors in October, 
1934, where he remained until the time of his death, August 17, 1935. 
He delivered the $500 that he had in the Mid-City National Bank to 
the Home, which in turn furnished him with a room, clothing, fooc and 
medical care during his lifetime and upon his death paid his funeral 
expenses, On July 5, 1935, Seaberg opened a savings account at the 
Beverly State Savings Bank and deposited therein $320, About three 
days before he went to the hospital on the oceasion of his last illness, 
he gave the bank book, which he hed received from the bank at the time he 
opened the account, to Ruth Hornstrom, the plaintiff, “hen he gave her 
the book Seaberg said: "Ruth, I want you to have this little money. 
You have been so kind to me, and I am going to the hospital." The 
bank beok was in an envelope containing the following penciled notations 
made by Seaberg: "Bank Book No. 12170 #red Seaberg 11396 S. Erving Ave. 
Fer Ruth." After plaintiff received the bank book from the decedent, 
she put it away and nothing was done about it until she met Mir, Miller, 
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one of her attorneys in this ease, about two years later. She in- 
stituted this action October 23, 1937. 

The intervenor's theory is stated in its brief as follows: 
"The intervening petitioner believes that the assignment by Seaberg 
contained in nis application for aduissien was a valid transfer to 
the Home of the money in controversy for a sufficient consideration, 
Since this assignment took effect as soon as the property came into 
being, its legal result was to vest title to the money in the inter- 
vening petitioner prior to the time of the gift to the plaintiff, 
Being prior in time the intervenor's claim is prior in right." 

It is coneeded that the delivery of the bank book by Seaberg 
to pleintiff, coupled with his oral and written expressions of in- 


tention, would ordinerily constitute a valid gift inter vivos and 
vest plaintiff with legal title to the bank deposit, but the inter- 


venor contends that as against the prior assignment to the Home for 

a valuable consideration of the fund in question, the attempted gift 

of the money on deposit to plaintiff is unenforceable and that as 

soon as said fund came into existence, title to it vested in the 

Home, Thus the question presented for our determination is the legal 

effect of the assignment by Seaberg to the Home in the light of the 

subsequent gift of the money on deposit in the bank to plaintiff, 
Seaberg, while not destitute in the strict sense, represented 

to the Home when he applied for admission thereto that he had cnly 

$500, While he was seventy-four years old, he was apparently in good 

health and could expect to live for sometime. As heretofore stated, 

he had no relatives and wanted to be admitted to the Home so that 

he could spend the rest of his life in comparative comfort and enjoy 

the companionship of people of his own age and upon his death be 

assured prover burial. At the time of his admission to the institution 

he evinced his willingness te turn over to it all the money and property 

which he then had or which he might later acquire or become possessed 

of in consideration of his said admission, He was given and accepted 

the benefits of the Home wntil his demise, It does not appear whether 
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Seaberg had the $320, which he later deposited in the bank, in his 
possession at the time he executed the assignment to the home, nor does 
it appear when he acquired this money. It does appear, however, that 
it came into existence in so far as the issues in this case are concerned 
when he deposited it in the bank on July 5, 1935, and that he did not 
turn over his bank book to plaintiff until about July 15, 1935. 
Inasmuch as the assignuent by Seaberg to the Home was given for 

@ valuable consideration, we thiak it should be upheld and enforced as 
ageinst his later attempted gift of this money subsequently acquired by 
him, There is no question but that under Seaberg's assignment to the 
Home of all property which he might thereafter acquire, a court of equity 
would recognize and enforce the right of the institution to the bank 
deposit in question. The law is now well settled in this state that 
assignments of contingent interests, expectancies and things which have 
no present actual or potential existence but rest in possibility only, 
if made bona fide and for an adequate consideration, will be enforced 
in equity. As to things not in being, the assignment operates by way 
of present contract, to take effect and attach to the things assigned, 
when and as soon as they come in esse. (Crum v, Sawyer, 132 Ill, 443.) 

But plaintiff argues that even though the instrument relied upon 
by the intervening petitioner embraces all the essentials of a valid 
equitable assignment, it could only be enforced in a court of equity 
and that since the Municipel court of Chicago is not a court of general 
equitable jurisdiction, a judge of that court lacked authority to grant 
the intervenor the relief sought. Im so far as the record discloses 
plaintiff €id not question the right of the trial court to determine the 
claim of the intervening petitioner on the ground that such claim could 
be enforced only by a court of equity, The objection that the claim of 
the Home is only cognizable in equity, not having been raised in the 
trial court, cannot be raised here for the first time. (Reed v. Engel, 
142 Ill. App. 413.) The issues were submitted on the pleadings hereto= 
fore set forth without objection and the right of a judge of the Municipal 
court to apply equitable principles in determining the issues presented 
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in an action at law has long been recognized, ‘Ye think, however, 
that the judgment rendered in this case is erroneous because the 
trial judge faileca to recognize the principles properiy applicable 
to the issues, in our opinion the right of the Home to the money 
deposited by Seaberg in the bank on July 5, 1935, is superior to any 
right plaintiff may claim to have to said méney by reason of seaberg's 
attempted gift to her on or about July 15, 1935. The intervenor's 
superior right to the fund was clearly established by the evidence, 
Other points are urged tut in the view we take of this case 
we deem it unnecessary to discuss then, 
For the reasons stated herein the judgment of the Municipal 

court of Chicago is reversed and judgment is entered here in favor 
of the intervening petitioner and against the defendant, Beverly 
State Savings Bank of Chicago, for $330.51 and judgment is also 
entered here in favor of the intervening petitioner and against 
plaintiff for costs. 

JUDGMENT REVERSED AND JUDGMENT HERR 

IN FAVOR OF INTERVENING PETITIONER 

AND AGAINST DEFENDANT FOR $330.51 


AND IN FAVOR OF INTERVENING PETITIONER 
AND AGAINST PLAINTIFF FOR COSTS, 


Friend and Seanlan, JJ,, coneur, 
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JAMES R, CARDWELL, 
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"ili 
SAM FELDMAN, doing 7, 
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Appellee, 


MR, PRESIDING JUSTICE SULLIVAN DELIVERED THE OPINION OF THE COURT. 

This is an appeal by plaintiff, James R. Cardwell, from an 
order entered April 5, 1938, which vacated a judgment entered 
February 11, 1938. 

On August 13, 1937, plaintiff obtained a judgment by con— 
fession against defendant, Sam Feldman, for $208,75 and costs 
for rent and attorney's fees under a lease between plaintiff, as 
lessor, and defendant, as lessee, demising certain premises in the 
building at 159 North Wabash avenue, Chicago. 

On September 8, 1937, in response to a petition and a demand 
for a trial by jury by defendant, an order was entered opening the 
judgment by confession, permitting defendant to defend the action, 
directing that the petition filed by defendant stand as his affidavit 
of defense and placing the cause on the September jury calendar,. 
February 11, 1938, after an ex parte hearing, judgment was entered 
against defendant upon the verdict of a jury confirming the judgment 
by confession for $208.75. 

On April 5, 1938, more than seven weeks later, defendant filed 
a verified petition to vacate such judgment, In this petition Louis 
I. Sehubert, one of the attorneys for defendant, states that “he 
appeared in Room 915, Municipal Court of Chicago, on or about December 
16, 1937, when the jury calendar was called and answered ready for 
trial in the above entitled cause and was then and there advised by 
the Clerk of the Court that the case would be reached for trial in 
about six weeks, in either Room 1112 or Room 1114, City Hall, being 
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rooms occupied by regular judges of the Municipal Court of Chicago; " 
that "since said date he has diligently and carefully watched the 
Municipal Court record for all cases assigned to Rooms 1112 and 1114, 
and did not find the above entitled cause as one of the eases set for 
trial in either of the said court rooms;" that “he was today informed 
by the defendant that execution was served upon him in the above 
entitled cause, and your petitioner immediately made an examination of 
the records of court and found that the said case appeared on the trial 
calendar in room 1123 instead of 1112 or 1114, on Jamuary 12, 1938, and 
that the said cause was then continued to February 11, 1938, and that 
this petitioner had no means of determining from the Municipal Court 
Reeord, which he examined daily, of the fact that the said case was on 
the trial calendar in Room 1123;" that “he relied on the information 
that he received from the Clerk of the liunicipal Court of Chicage whe 
was in charge of the call in Room 915 when the said case was called on 
the regular jury calendar and that he did not know and had no means 

of ascertaining that any change was made with reference to the assign— 
ment of the said case to a room other than Rooms 1112 or 1114;"and 
that "he knows of his own knowledge that the defendant has a good and 
meritorious defense to the whole of the plaintiff's claim," 

Plaintiff filed a counter affidavit by James S. Shannon, an 
attorney in the employ of the attorneys fer plaintiff, which averred 
“that he appeared in Room 915 City Hall, Chicago, on December 16, 1937, 
when the above entitled eause was called on the preliminary call of 
the jury calendar of the Municipal Court of Chicago, and that he 
answered that plaintiff was ready for trial in the above entitled 
Cause; that the Clerk of the court did not then and there inform counsel 
in said cause that said cause would be tried in either Room 1112 er Room 
1114 City Hall, but on the contrary announced that all cases on the jury 
calendar would be tried in Room 1123 City Hall, Chicago," 

Plaintiff also filed a counter affidavit by Wallace R. Sollo, 
which stated that on four occasions prior to December 16, 1937, a notice 
appeared in the Daily Municipal Court record that all cases on the 
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August, September and October jury calendars involving amounts of $200 
or more would be called in Room 915, City Hall, and if ready for trial 
would be placed upon the calendar in Room 1123, City Hall, and set for 
trial commencing January 3, 1938; that on December 16, 1937, pursuant 
te said notice, this case was called in the court room of the Chief 
Justice of the Municipal court of Chicago; that counsel for both plain- 
tiff ond defendant were present and responded that they were ready for 
trial and this cause was ordered placed upon the calendar of cases to 
be tried in Room 1123, commencing January 3, 1938; that on December 

17, 1937, the day after this case was called in Room 915, a minute of 
the order placing it on the calendar in Room 1123 appeared in the Daily 
Municipal Court Record in the usual place for such minutes; that notice 
also appeared in the Daily Mumicipal Court Record on December 16, 17, 
20, 21 and 22, 1937, that the August, September and October, 1937, 

jury cases would be called in Room 915 and set for trial in Room 11233 
that on January 7, January 10, and January 11, 1937, under the heading 
of "Calendar of Tomorrow's Court Calls," there appeared in the Daily 
Municipal Court Record the trial calls in Room 1123; that these calls 
were listed in two groups; that one group bore the heading, "First 
Block ~ Cases Subject to Trial," and the second group bore the heading 
“Second Block;" that on Jomary? and January 10 this case appeared 

in the Second Block of cases and ius January 11 this ease appeared under 
the block of cases subject to trial; that on January 12, 1938, this 
ease was called for trial and plaintiff responded and informed the 
court that he was ready to proceed to trials that by reason of the 
failure of the defendant te appear at this call the court on its ow 
motion continued the trial of the cause to February 11, 1938; that a 
minute of this order was at that time entered upon the half sheet 

of the court files in this case; that on January 13, 1938, there 
appeared in the Daily Municipal Court Record a mimute of the order 
postponing this case to February 11, 1938; that om February 10, 1938, 
there appeared in the Daily Municipal Court Record under the heading 
“Calendar of Tomorrow's Calls" a list of cases to be tried on February 
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he 
11 in room 11233; that this case appeared under the block ef cases 
subject to trial; that on February 11, 1938, this cause was called 

for trial by the court in room 1123; that plaintiff responded that 

he was ready for trial; that defendant did not appear; that a jury 

was impaneled and plaintiff introduced evidenee before the jury in 
support of his claim; that the jury returned a verdict in favor of 
plaintiff and pursuant to the verdict judgment was entered confirming 
the judgment theretofore entered by confession; and that there appeared 
in each publication of the Daily Municipal Court Record from January 

3, 1938, to and including April 4, 1938, a calendar of the cases to 

be tried in room 1123, City Hall, and that each publication contained 
the heading: "Room 1123 City Hall Judge Bonelli 9:30 Aa Me 

jury Trials * * * August, September and October Calendars." 

The only question presented is whether defendant in its petiticn 
made a sufficient showing to warrant the vaeation of the judgment by 
the trial court, In his brief plaintiff contends that defendant was 
not entitled to have the judgment set aside for the following reasons: 
"A. The record shows that the attorneys for defendant were negligent, 
B, The preponderance of the evidence is that the attorneys for 
defendant were not misinformed by the court clerk, C, The court 
should not vacate a judgment after thirty days upon the uncorroborated 
statement of defendant's attorney that he had been misinformed by the 
clerk as to the court room in which the case would be tried," 

Defendant's theory is that "the attorneys for the defendant 
were not negligent and the failure to appear was due to the confusion 
which prevailed in the Municipal court of Chicago, and through no 
fault of the defendant;" and that "the court as a matter of principle 
properly opened up the judgment in order to give the parties the 
opportunity to try the case on the merits and have their day in court.” 

Stating his reasons for vacating the judgment, the trial judge 
who had been assigned to the jury trial calendar in Room 1123 con- 
tinuously since January 3, 1938, and who entered the ex parte judgment 
on February 11, 1939, said in part: 2 
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"Therefore I feel that every man should have his right to appear 
in court and defend himself, and due to the fact that there has been a 
mistake I am satisfied not only with this case but with quite a number 
ef eases that were assigned from court to court, and the lawyers had 
no knowledge it was in my court. That was what happened in this court 
room, every day there were five or six, you ask any lawyer who was in 
this court in Januery and the carly part of February, you will find this 
court notified my personal clerk to eall the lawyers, and I would not 
listen to any ex parte hearings after that," 

Ordinarily when a litigant has not had his day in court on the 
merits of a cause and his case has been dismissed or a judgment has been 
rendered against him in his absence, we are disposed to afford him a 
hearing on the merits if it can be dene with any degree of propriety, 

In this case, however, we can find no justification in the record for 
the order of the trial court which vaeated the judgment of February ll, 
1938. The only excuse offered by defendant's counsel for net properly 
following the progress of this case, as well as the principle reason 
advanced for the vacation of the judgment, was the alleged misinformation 
given to Louis I, Schubert, one of defendant's atvorneys,/_ te the 
branch of the court (designated by its room number) to which the case 
would be assigned for trial when same was cailed for assignment on the 
preliminary trial call in the court room of the Chief Justice of the 
Municipal court on December 16, 1937. It will be noted that in his 
affidavit Schubert does not state that the clerk of the court advised 
him that the case had been assigned for trial to either room 1112 or 1114, 
He states rather that the clerk informed him “that the case would be 
reached for trial in about six weeks in either Room 1112 or 1114, City 
Hall." Is it reasonable to suppose that the clerk of the court would 
make a statement advising such an indefinite assignment ef the case when 
the very purpose of the preliminary call was to definitely assign the 
eases thereon for trial? James &, Shannon in his counter affidavit 
states that the clerk did not make the statement attributed to him by 
Schubert, but on the contrary snnouneed that this, as well as all the 
other cases on the preliminary call, which were ready fer trial would 

be tried in room 1123, City Hall. ‘Shannon's statement is borne out by 
the announcement of the preliminary call in the Daily Municipal Court 


Record, It was in response to that announcement that Schubert appeared 
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at the preliminary call and it is fair to assume that having so 
appeared, he read the announcement, Defendant's counsel knew that 
this case had originally been placed on the September, 1937, jury 
calender, The announcement gave notice "that all CIVIL JURY CASES 
eonsisting of Contracts and Torts over $200.00 ordered to the AUGUST, 
SEPTEMBER and OCTOBER JURY CALENDARS will be called in Room 915 starting 
Wednesday, December 15th at 2 P, ly, Cases which are ready for trial 
Will be placed on the Trial Call and set for trial in Room 1123, 
beginning Monday, Jamuary 3, 1938." It thus appears that all of the 
eases on the preliminary call which involved more than $200 and which 
were ready for trial were to be assigned to the judge holding court in 
room 1123 and to ne other court room, The same notice in the Daily 
Municipal Court Record that apprised defendant's counsel that the pre= 
liminary call would be held in room 915 also apprised said counsel that 
the cases which were ready for trial on said call would be assigned to 
room 1123 for trial, in view of the foregoing facts it is hardly 
conceivable that the clerk of the court could have stated that this or 
any other case on the preliminary call involving more than $200 was or 
would be assigned for trial to any court room other than room 1123, 

The most favorable light in which Schubert's affidavit can be viewed 

is that he both misread the several notices which had appeared in the 
Daily Municipal Court Record announcing the preliminary call of the 
jury calendars in question and the purpose of such call and misunder- 
stood the announcement of the clerk on the occasion of said preliminary 
call on December 16, 1937, when this case was assigned to room 1123 for 
trial. 

It would serve no useful purpose toe discuss at length and 
analyze the facts set forth in the counter affidavit of Attorney 
Wallace R, Sollo, It is sufficient to state that it is shown in said 
affidevit that prior to the entry of the judgment on February ll, 1938, 
the Daily Municipal Court Record in forty-three different issues, 


commencing with its issue of December 10, 1937, conteined an announce- 
ment or notice to the effect that this case would be or had been 
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assigned to room 1123 for trial, Sven after the judgment was entered 
on February 11, 1938, and until April 5, 1938, when defendant made his 
motion to vacate same, there continued to appear daily in the Municipal 
Court Record a notice that Judge Bonelli was trying the jury cases in 
room 1123 from the “August, September and October calendars," It is 
pertinent to note that when the case was reached and called for trial 
on January 12, 1938, and plaintiff appeared ready for trial, the court 
on its own motion, because of defendant's failure to appear, continued 
the cause until February 11, 1939, It would seem that in view of the 
repeated notices which appeared in the Municipal Court Record coneern- 
ing this case, if defendant's counsel had exercised even the slightest 
diligence, he would have been correctly informed as to the court room 
to which this cause had heen properly assigned for trial, 

More than thirty days having elapsed since the entry of the 
judgment, defendant's motion to vacate was made under Rule 209 of the 
rules of practice of the Municipal court of Chicago, which in sub- 
stance is identical with a similar provision of Section 21 of the 
Municipal court act (111. Rev. Stats, 1937, chap. 37, pare 376.) 

Rule 209 provides, in part, as follows: 

"If no motion is made to set aside or modify any final order, 
judgment or decree within thirty days after the entry thereof, the 
same shall not be vacated, set aside or modified excepting upon appeal 
or by a petition or motion setting forth grounds for vacating, setting 
aside or modifying the same which would be sufficient to cause the same 
to be vacated, set aside or modified by a petition for equitable 
relief **#," 

The petition to vacate a judgment filed under this rule is in 
the nature of an independent suit in equity and "the burden is on the 
ene seeking to set aside the judgment to prove by a preponderance of 
the evidence the facts alleged in his petition er motion," People vy 
Green, 355 Ill. 468, In Travelers Insuranee Company v, Wagner, 279 
T1ll. App. 13, the court said at p. 16: 

"As stated ie Besa, Sak, 230 Ill. Appe 155, ‘It is well 
settled that relief will be barred where the applicant has been guilty 
ef negligence and that an agent's or attorney's neglect or want of 
diligence is binding on the principal. (Simon v. Hengels, 107 Ill. 
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App. 174; Foster v, Weber, 110 Ill. App. 5; Eggleston v, Royal 
Trust Co., 205 Ill. 170; Staunton Coal co, v. Menk, 197 Ill. 369,)'" 


We are impelled to hold that there has been no showing of dili- 
gence, either on the part of defendant or his counsel and that defend- 
ant failed to prove by a preponderance of the evidence that the elerk 
on duty in the court room of the Chief Justice on the occasion of the 
preliminary call misinformed defendant's counsel as to the court room 
to which the case had been or would be assigned for trial. 

In defendant's brief and in the statement made by the trial 
judge in deciding the motion to vacate, mention is made of "confusion" 
attendant upon assignuent of this and other cases for trial. The 
record discloses absolutely no confusion either in connection with 
the assignment of the case for trial or with its progress on the trial 
call until it was reached for trial and tried. It appears rather that 
the case was properly assigned to the trial calendar and progressed 
in an orderly manner thereon. Judgments would stand upon a very 
insecure foundation if they could be set aside at any time on the 
mere filing of a petition regardless of the truth of its averments. 
(Imbrie v, Bear, 230 Ill. App. 155.) ven though the judgment in the 
instant case was rendered upon a verdict returned after an ex parte 
hearing, if the order vacating said judgment on the pretext or exeuse 
- offered here were permitted to stand, it would be te hold in effect 
that/ ex parte judgment can have no stability under any circumstances, 

Defendant also alleged in his petition to vaeate and contends 
here that the judgment was not in conformity with the verdict and is 
therefore void, There is no merit in this contention. The verdict 
reads, “We, the jury, find for the plaintiff - with $208.75 damages," 
and the judgment was that the judgment by confession of August 13, 
1937, for $208.75 be confirmed with costs. While the form of verdict 
given to and returned by the jury was inaptly phrased, it evinced the 
intent of the jury. Even though the judgment was not in harmony with 
the verdict, that question could net be raised by defendant's motion 
to vacate, A judgment not in harmony with the verdict upon which it 
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is based is not void but merely erroneous, (33 Corpus Juris, p. 
1169.) The trial court upon defendant's petition to vacate, 
filed more than thirty days after the entry of the judgment, 
eould not set aside a judgment for an error appearing on the face 
of the record and could not correct the error, (Chicago Faucet 
285 Ill. App. 





Defendant's contention that the order vacating the judgment 
is not a final appealable order does not merit serious consid- 
eration. 

For the reasons stated herein the order of the Municipal 
court of Chicago vacating the judgment entered February 11, 1938, 
is reversed, 

ORDER REVERSED, 


Friend and Scanlan, JJ., concur, 
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IGADOR BECKER, = 
“ppellet, 
ve 
eT 
appellsat. 
wOSKS BAUM (third party), 


&PPRAL FROM BUWICIPAL CURE 
OF CHIC/G., 


304 1.A.575 


MR, PRESIDING JUSTICE SULLIVAN DELIVIRED THE OPINION OF THE COURT, 
In this action plaintiff, Isador Beeker, filed the follew 
ing statement of claim: 


a a ed ne ae 


"Plaintiff alleges thet se ia « daly Meensed and precticing 
attorney and thet hie elaim is for professional services remiered 
the defendant in with the ¢ 2 


eennectian 
Cerperetion egainst said defendsent, 
“That the defendant promised and agreed to & Bum equal 
to 50% of the auount saved to the defamiants tent the caeend Seren 
(goo ig Pig aay is in the emount 


Stiedl Sot etra e ee a of $51.10 on account of 


am unpaid belenee 
laintif? pr that judgment be 
his favor,  coee thr toteunaiks fer for the sum of $422.17," 
Re also filed « bill of particulars as follows: 


"1, Contrsct alleged in Gtatement of Claim wos oral and 
was entered inte on tee-wits Scteber 16, 1935. 


“2, Contract aade and with BOSE® BAUM, duly suthorizsed 
agent ef defendant, ad . 


"3. Claim of BRUeSicK RADIO CORPORATION fer balance dus 
for return of insurance preniums.“ 


On January 6, 1939, an order was entered allowing defendant's 
motion for the issuenee of « third party notice te Moses Baum, Oefend~ 
ant's affidevit for third party notice wae as fellows: 


Mogul 9m sm ahltged ocnbrest mate 
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herecin is boy ee to be imieumified by said Moses Sawa for any 

Leaag  A it imeurs as a result of the wrongful act of the said 
ses Eaum,* 

Sefendant's affidavit of defense filed Jammry 7, 1939, after 
denying all the material aliegations of plaintiff's statement of eleim, 
alleged that “if any contract was entered inte by one Moses Saum pure 
porting to act on behalf of the defendant, said contract is not binding 
on this defemiant because seid hoses Saum was not the daly authorised 
agent of this defendant." 

On Jemiary 2, 1939, tw motion of Moses Baum to vaeate the 
order of Jamary 6, 1939, cilowing the third party notice was granted 
and the proceeding dimiissed as to him, om February 14, 1939, defendant 
moved to vacate the order entered on Jumary 20, 1939, and this motion 
was denied April 5, 1939. 

. Om Mareh 28, 1939, while defendant's motion to vacate the 
order of Jemmary 20, 1939, wes ponding and undisposed of, as were two 
other motions of defendant, one for discovery and ene for a rule on 
pleimtiff to file a certified cepy of a deposition which had been 
taken by him, the trial court on pisintif{'s metiom entered an order 
Gismiacsing the ease at vlaintiff's cests, vo days later plaintiff 
moved to vacate the order of disuiecei axi to reimatate the ease, Over 
éefendent's objection this motion was allewed snd the case was rein~ 
stated, ‘thereafter, om April li, 1939, om gh uarke judgment for 

- $422.17 wos entered on plaintiff's clais against defendant, 

4 Sxplanatory of the sntry of the ex_parte Judguent against it, 
defendant makes this statexent in ita brief: “The order of March jo, 
1939, vacating the order of dismissal ond reinstating the cuse was apt 
@ final, sppealsble order, ‘therefore, some final order had to be 
entered in the case before defendant sould appeal from the order vacating 
the order of dismissal. (nm the other hamd, to hays proceeded to a trial 
of the case on its merits might have becn construed us waiving the 
Objections to the reinstatement of the case. there is language in the 
decisions of this state that support this view, Faced by this apparent 
dilemma, defendant decided not t contest the case on its merits, but te 
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Stand on its original objections to the reinstatement of the case, 
seoerdingly, when the ssese was called for trial om April 11, 1939, 
counsel for the defemiant aede o statement for the record, objected 
to the procesdings on the ground that the case had been dismissed and 
had been improperly reinstated, und counsel for the defendent then 
withdrew frem eny further participation im the ease, in the sbsence 
of defendant and its counsel, en ex parte finding end judguent was 
entered in favor of the plaintiff.” 

Shen defendant's metion te set aside the order of Jaemary By 
1939, which vacated the order for third party notice and disuissed 
said third party, came up for hearing om .pril 5, 1939, defendent 
appeared for the sele purpose of objecting te the jurisdiction of the 
court om the ground thet it lacked suthority te reinstate the case 

after 1t had been dismissed on plaintiff's om motion, Upon defend= 

ant's refusal to participsete im the hearing on the wotion, same was 
peremptorily denied. { 

Defendant filed the following notice of appeal om April lj, 1939: 
sgensent Soe acetetnSty Gora Tit Sirus tere te ds 
eben sarah 4.39 nt wnt te oar eates ee ee 


“appellant preys thet said order of varch be 
veveraea AMCHant Preys, het wd order of tareadinnee” Y 


On wey 4, 1939, voy leave of court, defendant filed ite amended 
notice of 4 st 








# insurance Agency, a corporation, defendant and appelient 
idles mans teed camean 2k trek, the fellouing epders and felguth, 


"lL. Order entered Zarch 36, aa Wgryt ad the Court vacated 
the order of disaissal entered on is 1929, and reinstated the car 


"2, Order entered <pril denying the sotion of the 
deiscdilnen te eek Ue sea cxalbed Mlluaeg! tet kav 


tame ep pater ea tea aes. 2 


“Appallent prayss 


"Le That said order of Hareh 30, 1939, may be revers 
judgment entered in favor of the defendant. 
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"2, That said order ge oh . Sy 1 denying the setion 
ef the defendsnt to vacate the ord Juntary 2, Oy 199» may be 
reversed and said order of Jamaary 2 2G, + 20 sa 
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Ths majer question presented for our deteruinstion is whether 
the trial court hed the power to vacate the order of dismissal on motion 
wade within thirty days after the entry of such order, 

. As heretofore shown, the order of reoinstetement waa entered two 
days efter the order of dismissal and plaintiff claims that, even though 
the case wes diswissed on his own motion, the court had autherity to 
set auide the disaissal and reinstate the cause under Section 8), chap. 
77, Ill, Kev, Stats, 1937, whieh provides as follows: 

“any such j hp dveree or order say hereafter be modified, 
SSS scfazsSeits' ta nal‘ sasate pier fo ts ciplestien af 
ae rere Se 20s SO eee oF as PRES ee Sk Pere oF O 
 getiom eade at that tern,” 

This provision ef the statute sercly fixes a period ef thirty days 
instead of the term of court, as ws Pomuy Ot Wits 
eithin waich  judgsent, decrees or order might be medified/ It d 
not change the substantive law relative to the rights of the parties 
affected by such judguents, decrees and orders, 
™ It has been repeatedly held that, where a case is diamissed on 
plaintiff's ow sotien, the court has no power to set aside the order 
of dississal and te reinstate the case over the objection of the 
 @efendant in the absence of fraud or exeusable mistake, Pisintiff did 
not file « petition or an affidevit er advange any reason in support of 
his motion to vacate the order e? disuissal and the trial court vacated 
Said order and reinstated the ease aerely becuuse of its misapprehension 
ee ee 3 fe ee 

eiseatl Supreme ixibe Bon fur, 272 ILL. 34], in dis- 
ict, see Ta oe w taauh alent eatebeabh 6 walens ¥ 
veeate an order of dimiesel entered on pleintiff's motion, the court 


said at pe 5434 
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"In involuntary nensuite the court » in ite ciseretion, 
eet aside the order of dismissal and reinstate the cause. if Gase 
yolun nensait upen setion of a evart has no 


power to set aside the order ef disnis ana reinstate the cause 
time the nonsul the 





e, 3 id. 469.) The recson < this 7 48 appar 
atis? oy his deliberate and voluntary act secures the dismissal 
of is wait he mast be held te have antied ted the effect sad 
necessary resulte of this action ami shoul net be restered to the 
agen ag he the rights whieh he voluntarily abandoned, “saving taken 
t, his only resource is te begin his action anew," 


Pesaing upon the seme question in Jupesy 
322, the court sefd at p. 3252 


pe bey Tae Se week, greet, Maree be 2 ee He 
Stantiy prepared to méct and iefend u ease oncy broughy age be cone 
stan pared Ree 33 =: & Gaee ohee + against him, 
eet tiemnatine its discontinusnce, reason given for setiing 
aside this a sienkionunee is teuettelans, even if the court had power 
te set Lt aside for reason, it wis igneremee of either the law 
or of a fect that the learned counsel ef the respondent ougnt te have 
and wight have readily know, before the discentinusnce of 
the action. <aprese a plaintiff chould voluntarily discentime his 
gait becouse at the tinue he should bee bee the ae that he could 





yyy eause,* 
comeidering the identieal question, th: court in Sippeen ¥. 
Grea, 114 da, 294, said at pre 24, 2958 
sotion to reinstate wag on the grounde that the case 


"the 
as Galled out of its order for triel, that the plaintiff, fer 
that beeau 


the oadntenanee of Ais action. it effirmstively appears, hovever, 
that the cease was dismissed ‘on motion of plaineif?’s counsel, * 

It is inforable that counsel tock this step in order te & 
+ for the defendant. “he fast nevertheless rezaina that the 
aet of Gisuissing the case vas thst of the plaintiff's own counselj 
end this ceing ac, it is obvious thet the court hed ne suthority te 
reinstate the case over the defendant's objection, Had the aeurt 


tly disaissed the ae the ques pM ggg hn Meany at 
sittesenty cantante, chewagh wis eounsel, teen 


it; bat the his 
om ease out of court, wastasr fer a goed Tecan Sr a Do one, the 
matter was at sm end, gnd the judge had mo further power ever it." 


: The wisdom of the rule announesd by the foregoing authorities 
is aptly iliastrated by plaintiff's conduct in the instant case, Se 
is an attorney, representing hiaself in this proeseding, and it is 
inferable that when he moved to dismiss the suit he thought he would 
gain some sdvantage, ‘he ere fact that he changed his mind smi com 
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~oe ‘ 
eluded o few doys leter that be hed pursued the wrong course, certainly 
furnished ne adequate or sufficient reason to reinatete the case, even 
Af the court hed the power to do so. 
Rule 122 of the hules of Practice of the #unieipsl court of 
Chiesge, including Hote 1 appended therete, provides: 


"The plaintiff at amy tise befere the filing ef the 
defendant's defense, pe = r the be filing of sueh defence before taking 


or 
eno] against all or any of the 

éefendants or vit it parts of his alleged eauze of 

agtion and thereupon ae eT tlon be mot etiy élotentiaets 


be discontimaed ara cues of action te be strask 
tuaanpe sett by ant wns pi @hell not affect 
right of « te besaennte any sounterelais theretofore filed, — 
“Rete to fuje loo, 


takes away the power of a plaintiff? vpbendanhe existing te 


im vacating the order of dismissal amd reinstating the case the 


trial judge stated: “The question comes up under our Rule 122, There is 
20 such thing as a voluntary nensuit." The judge then proceeded to state 


that “under our rule *** the only kind of disuisssl that there can be" is 
dn involuntary disuissel end that, thersfore, his order disaissing the 
Ges¢ on plaintiff's motion wos erroneous, the aisepprehension of the 
court in its interpretation of the seaning and intent of ®ale 122 was 
undoubtedly due to the imapt phrasing of Note 1 to said rule, which 
contains an incorrest conclusion as te whet Sule 122 actually provides, 
This rale Gecs not take awmy a plaintiff's right te ¢laim a nensait, but 
it does sake it more difficult to de so ant Wote 1 should have been 
restricted to such a declaration, ‘he rule expressly gives to « plaintiff 
the right te voluntarily discontinue his action but places limitations upon 
saeh right, Sovhere in the rule does it say thet a plaintiff eamnet under 
any cirewistences make a notion to dismiss his case or enter « voluntary 
nonsait, Frior to the adoption of this rule plaintiffs often resorted 
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<F= 
agsinst taem on the merits of the cause, rlelaiiffs were formerly 
alieved to take Voluntary moncults ot any time before a trial court's 
finding was atmouseec or «a jury's verdict was returned, This led te 
many abuses to the prejudice of the rights of defendants and intere 
vening parties and it was te correct this practies thet “ale iz: was 
adopted, ‘his osuse had not prosesded to the stage where plalatifr's 
right te dississ or to takes « voluntery monsuit wis barred by any 
iéimitetion contained in the rule. ‘e think the ogurt was confused by 
Sete 1 appemiei te the rule and clearly wlscomeirued the rule itself, 
Plaintiff's eantention that defendant wedwed its objection tw 
the jurisdiction ef tha court sfter the seuss wae diacissed and reine 
stated is net supported by the recerd and is <ithout merit, “hem the 
ease was Giamiased the court lost all jurisdiction beth of the parson 
and the subject matier and defendant thereafter participated im ne 
proceeding in the cause that waived ite right to object te the leck of 
Jurisdiction of the court to reinstate the case, As heretofore shown, 
there wore only two hearings in the cause sftwr it wos reimstated, 
one on defendant's pending motion te vacate the order striking the 
third party notice emi the other when the oeee wea eelied for trial. 
Om both ef these occasions defendant wercly offered his objeetion te 
the jurisdiction of the court end then refused to participste im seid 
hearings, Fiaintiff's claie that defendant's appenl free the order ef 
April 5, 1939, denying its sotion te vacate the order of Jomary %, 
1939, strixing the third perty netics and dismissing said third party, 
constitutes a waiver of defendant's ebjection te the leck of jurisdiction 
of the court te reinstate the case, usy be disregarded as entirely lack 
ing in merit, 


in our opinion the trial court was ¢leurly in error in rein 
stating the esse after it had been disuissed on plaintiff's ow motion, 
and in “fo rectify the error ami restere the ease to its proper 


atatus, it is sary that beth the ex parte judguent of ‘pril 11, 
ct, eagle eae er of Warch 30, 1929, vacating the order of discizsal 
and eases worzerenen. 
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Since we have concluded that this cust must stemd 2Lemissed 
in the trial court as of “arch 25, 1939, the order of April 5, 1939, 
denying defendant's wotion to vacate the order of Jamuary 20, 1939, 
whieh struck tue third party notice and dismisaed acid third party is 
void, sinoe the ceuse was not properly pemiing waen that order was 
sntercd, | 

Yor the reasons steteé herein the es parte judgeent of spoil 
il, 2959, end the order of March 30, 1939, Vaenting the erder of 
Giepissel sui reinstating the case, are reversed, 


JUDGMENT GF APRIL My 1939 
QF BARCH My 1929, Bt FM ad 





Veiond snd ceanlen, J3., concur, 
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a fraternal benefit . vena ; 3 Of i : A. 5 v4 5 


MR. PRESIDING JUSTICE SULLIVAN DELIVERED THE OPINION OF THE COURT. 





This action was brought by Andreas I. Poulopoulos on January 
5, 1933, to recover salary claimed to be due him for the unexpired 
term of his employment under a contract of employment between him 
and defendant. Poulopoulos died July 1, 1938, and Anna Poulopoulos, 
having been appointed administratrix of his estate, suggested his 
death and was substituted as plaintiff herein on November 23, 1938. 
On that same date it was ordered that the “suit and proceedings do 
stand revived against *** defendant herein, and be in the same state 
and condition they were in at the time of the death of said 
Dr, Andreas I, Poulopoulos, deceased," and that the substituted 
plaintiff be granted leave to file an amended complaint. 

Her amended complaint alleged that the deceased was a duly 
licensed physician; that defendant was an incorporated fraternal 
benefit society, fully empowered to enter into the contract upon 
which this action is predicated; that upon the death of Poulopoulos, 
she was appointed administratrix of his estate and that she prosecutes 
this action in his place and stead; that the deceased applied for the 
position of medical "Director-Examiner™ of defendant society; that 
he was elected to said office and inducted into same on December 18, 
1936, for the ensuing calendar year; that the fixed salary of the 
office was $65 a month, payable monthly; that deceased entered upon 
the performance of his duties on December 18, 1936, and continued 
to perform same until February 5, 1937, at which time defendant 
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"wrongfully discharged him without cause and refused to permit him 
to complete his term of offices" that Poulopoulos was at all times 
during the term for which he was elected ready, willing and able to 
perform any and all of the duties of his offices and that defendant 
refused to pay the balance of $675 due on his salary for the period 
of ten months and eleven and one-half days, during which he was 
wrongfully prevented from performing his duties, 

Defendant's answer to the amended complaint, efter admitting 
all of the allegations of said complaint except those charging that 
Poulopoulos was wrongfully discharged, alleged that complaints were 
filed against the deceased; that proper hearings were had on said 
complaints; and that the Supreme Lodge of defendant society in dis= 
eharging him acted in accordance with and pursuant to Section 2, 
Article 15 of its constitution and by-laws. The answer then denied 
that defendant was indebted to Poulopowlos in any sum whatsoever. 

By reason of the admissions contained in defendant's answer, 
the only issue remaining before the trial court was whether defendant 
had the right to discharge the deceased as and when it did, On this 
issue an affirmative defense was presented, which defendant had the 
burden of proving. The cause was tried by the court without a jury 
and to establish its defense defendant called three witnesses who 
were officers or members of the fraternal benefit seciety, Defendant 
offered to prove by these witnesses that the by-laws of the defendant 
society provided that “such physician may be removed and his salary 
discontinued by a majority vote of the Supreme Lodge for good cause 
shown against him;" and that the mimite beoks of the Convention and 
the Supreme Lodge meetings contained the complaints filed against 
Dr. Poulopoulos, the original plaintiff, and the action taken by the 
Supreme Lodge in discharging him, 

Plaintiff's counsel interposed the objection that 
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the three witnesses called by defendant were incompetent to testify 
and the trial court sustained the objection, holding that since said 
witnesses were members of defendant fraternal benefit society they 
were incompetent to testify under section 2 of the Evidence aet (chap, 
‘51, sec. 2, Ill. Rev. Stat. 1937) which provides in part as follows: 

"No party to any civil action, suit or proceeding, or person 
directly interested in the event thereof, shall be allowed to 
testify therein of his own motion, or in his own behalf, by virtue 
ef the foregoing section, when any adverse party sues or defends 
as the trustee or conservator of any idiot, habitual drunkard, 
lunatic or distracted person, or as the executor, administrator, 
heir, legatee or devisee of any deceased person, or as guardian or 
trustee of any such heir, legatee or devisee, unless when called as 
a witness by such adverse party so suing or defending site 0 

The court thereupon excluded all of the documentary evidenee that 
defendant had offered and had sought to authenticate by the testimony of 
the aforesaid witnesses. Wo further evidence being offered by defend= 
ant the issues were found in favor of plaintiff and judgment rendered 
against defendant for $675 and costs. 

The only question presented is whether members of a fraternal 
benefit society, under the circumstances disclosed in this case, were 
incompetent as witmesses under section 2 of the Evidence Act. 

Notwithstanding that the Supreme Court of this state has held that 
members of fraternal benefit organizations are incompetent as witnesses 
where an action is brought against such an organization by the adminis- 
tratrix of a deceased person, defendant strenuously urges and insists 
that we hold that the decisions of the Supreme Court on this question 
are not controlling, This we cannot do. If the Supreme Court wants 
to abrogate er modify its former decisions in this regard, that is 
strictly within its province, \ 

In Gronin v, Royal League, 199 Ill. 228, the court said at pp. 
233, 234: 

"The Appellate Court, in affirming the judgment of the court below, 
did not hold the notice valid, but decided that uhder the evidence 
Philip P. H. Cronin had waived the defects herein pointed out, Thet 
eonclusion is based upon the testimony of the collector of the defend-= 
ant, Edmund G, Ingersoll. ‘hen called as a witness on its behaif he 


was asked by counsel for the plaintiff, ‘Are you still a member of the 
Royal League?* and answered, ‘Yes, sir.' Plaintiff thereupon objected 
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to his testifying to any conversation had with Dr, Cronin, on the 
ound that under the statute of the State no person directly interested 
$ competent to testify in any civil action or suit where the other party 
sues or defends as administrator of any deceased person, The objection 
was overruled and an exception duly taken, and this ruling is also urged 
as reversible error, *** But the question of the competency of the 
witness, Ingersoll, remains, If he was interested in the result of 
the suit it is clear that he was incompetent to testify against tue 
laintiff, suing as administratrix. The statute so expressly provides. 
Starr & Cur. Stat. chap. 51, sec. 2, p. 1924.) We nave held that stoek- 
holders in an ordinary corporation are incompetent, on the ground of 
interest, to testify in an action by or against the corporation. (Albers 
ssi 10, V, Sessel, 193 111. 153, and cases cited.) On the same - 
principle it would seem that a member of a benefit association like this 
is interested in the result of a suit against the society upon a benefit 
eertificate, No effort whatever is made by counsel for defendant in 
error to answer the objection urged against the competency of the witness, 
nor was the question decided in the Appellate Court. we think the 
objection to the witness should have been sustained," 


In Adams v, First M, =, Chureh, 251 I11. 268, the court said at 
Pe 271% 


“stockholders of business or moneyed corporations are directly 
interested in the result of a suit involving the title of property 
claimed by the corporation, because such property would increase their 
dividends or lessen their legal liabilities. (Albers Commission © 
vy, Sessel, 193 Ill. 153.) So, also, members of a beneficiary society 
bound to contribute to the payment of its liabilities have a direct, 
personal, pecuniary interest in the result of a suit concerning a 
liability. nin v, Royal League, 199 Ill. 228.) 


Other points urged by both parties have been considered but we 





J 






think they are without merit and deem it unnecessary to discuss them, 
The judgment of the Circuit court is affirmed, 
JUDGMENT AFFIRMED, 
 #riend and Seanlan, JJ., concur, 
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PAUL A. CORSG, tYading 4s : 4 
Royal Smart Shoe! Company . : \ 
ppellge : r 
: a APPEAL FROM MUNEGIPAL 
pee 4 , nF see 


bis WW 

ALBERT J. HORAN, Bailiff ¢@ 
the Municipal court of Chipgago, 
and DOROTHY SHERWIN, 4 
Appellants.’ 


COURE-6F CHICAGO. 


304 1.4.576' 


MR. JUSTICE FRIEND DELIVERED THE OPINION OF THE COURT, 





Dorothy Sherwin had judgment against one Moses Rosenberg in 
the sum of $664.28, Execution issued thereon and a levy was made 
against some 200 pairs of shoes contained in Rosenberg's retail 
men's wear store. While the merchandise was in possession of 
Albert J. Horam, bailiff of the iiunicipal court, and prior to sale, 
Rosenberg's ereditors filed an involuntary petition in bankruptcy 
against him and an order was entered in the United States District 
Court restraining the bailiff from selling Rosenberg's merchandise 
and directing the bailiff to turn over the stock of goods, con- 
sisting of men's furnishings and shoes, to the receiver of the 
bankrupt's estate. While the matter was pending in the Federal 
court Paul A. Corso, trading as Royal Smart Shoe Company, plaintiff 
herein, filed a petition to reclaim certain shoes from the bankrupt's 
estate, to which he claimed title by virtue of a consignment agree= 
ment made with Rosenberg, antedating the levy and bankruptcy 
petition. Dorothy Sherwin thereupon also filed a petition in the 
Federal court, alleging that her claim to the shoes was prior and 
paramount to that of Corso and asking that the shoes we returned to 
the bailiff, After a full hearing before a referee in bankruptcy 
who considered the respective claims of the parties and their con- 
tentions as to the legal effect of the consignment agreement, with 


supporting authorities, the shoes were ordered to be returned to 
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the bailiff, with the. following finding: "That on January 8, 1937, 
Paul Corso, trading ss Royal Smart Shoe Co., entered into an agree= 
ment with Moses Rosenberg, the bankrupt herein, wherein it was provi- 
ded that the said Paul Corso, trading as Royal Smart Shoe Go,, would 
deliver to the bankrupt from time to time merchandise on consignment, 
of which the aforesaid personal property was a part, with the express 
condition that title to suid merchandise would at all times remain 
with ssid Paul Corso, trading as Royal Smart Shoe Co., and that 
neither the bankrupt nor the Trustee in Bankruptcy herein has, or has 
had, any right, title or interest in or teisaid personal property." 
In compliance with this order the shoes were returned to the bailiff 
of the Municipal court and the remainder of the bankrupt's estate 
was sold by the receiver for the benefit of the bankrupt's creditors. 
Subsequently plaintiff filed an action in Trial of Right of 
Property in the Municipal court against ‘lbert J. Horan, Bailiff, 
and Dorothy Sherwin, alleging that he was the owner of the shoes 
and entitled to the possession thereof. Dorothy Sherwin filed a 
motion to strike plaintiff's statement of claim. on the ground that 
the referee's order was res adjudicata, the same question having been 
determined by the order entered in the Federal court. Plaintiff 
filed a countermotion in which he agreed with defendantsthat the 


referee's order was res 2 that the question had already been 





determined by the referee, and he averred that defendants were estopped 
from denying plaintiff's title by virtue of said order, On hearing of 
their motion to strike defendants introduced in evidence the consign 
ment agreement between Corso and Rosenberg and also the order of the 
referee, The trial court thereupon overruled their motion to strike 
and on stipulation of the parties the cause was submitted to the 

court on the merits on the evidenee already heard on defendants! 

motion to strike, resulting in a finding of title in plaintiff and 
judgment accordingly, from which defendants appeal. 


Zhe sole question involved on the merits of this appeal is 
whether title is in Rosenberg or in Corso, This question was 
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definitely and finally decided by the referee's order. Both plain- 
tiff and defendants chose the Federal court as a forum for the 
determination of this issue, There were numerous hearings before 
the referee with citations of authorities bearing upon the cone 
struction of the agreement between Resenberg and Corso, and we think 
the Munieipal court properly held the order of the referee to be 
final and determinative of the issue and binding on the defendants. 
if the Municipal court had held otherwise the shoes would have had 
to be returned to the Federal court because they would then have 
become a part of the bankrupt's estate to be sold for the benefit of 
all of Rosenberg's creditors, the same as the remainder of his estate, 
Authorities are abundant to the effect that where some controlling 
fact or matter material to the determination of both causes his been 
adjudicated in a former proceeding by a court of competent juris- 
diction, and the same fact or matter is again at issue between the 
same parties, the adjudication of the fact or matter in the first 
suit, if properly presented and relied upon, will be conclusive of 
the same question in the later suit, (Ropacki v,. Ropacki, 354 Ill, 
202, 507; Dempster v. Lansingh, 244 Tll, 402, 411; Stoll v. Gottlieb, 
305 U. S, 165.) ie 
Before making the order of affirmanee we regret that we are 
obliged to consider and dispose of charges contained in certain 
motions made during the pendency of this appeal. December 1, 1938, 
plaintiff moved to strike appellants! abstracts and briefs and to 
dismiss the appeal. Upon examination of defendants' brief plain= 
tiff's counsel discovered and pointed out in detail numerous instances 
wherein decisions relied upon by defendants were badly misquoted, 
the language of the court mutilated and paraphrased, and parts of the 
opinions which counsel purported to quote were entirely omitted or 
words added which did not appear in the opinions at all, thus changing 
the meaning of the decisions and making them appear to be in harmony 
with defendants' theory of the case, 
Counsel admits thet defendants' brief contains “jumbled, mis- 
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quoted opinions, incorrectly printed," but offers the ingenious reply 
that "in some way unknown to appellants or their attorney the matters 
set forth in pages 13 to 18, inclusive, got mixed up after copy had 
been delivered to the printers. The briefs were printed and were 
filed by the printers in this court without counsel for appellants 
having had any opportunity of inspecting the briefs, *** In some way 
the galleys got mixed up and the error occurred, and the first counsel 
for appellants knew of it was when on inspeeting the brief for another 
matter *#* the error was discovered, and thereafter counsel for 
appellants filed a motion *** praying for leave to correct these 
briefs," 

The record discloses that the motion to file corrected briefs 
was made after our attention had been called to the misquotations by 
opposing counsel. The motion was denied, It was subsequently renewed 
and again denied, The explanation offered is palpably improbable, 
While an occasional error may occur in quoting from an opinion, it is 
inconceivable that a printer would err so ingeniously and repeatedly 
by changing the context of opinions as to decisively uphold defendents't 
theory of the case, even to the extent of adding key words to make the 
decisions fix the case at bar, Having twice denied counsel's motion 
to file corrected briefs upon his representation that the misquotations 
were due to the fault of the printer, he filed reply briefs on January 
26, 1939, almost two months after the matter was first called to our 
attention, and repeated similar offenses by changing words in opinions, 
deleting some of the pertinent language of the court and ending 
quotations in the middle of a sentence, omitting parts of the opinions 
which hed an important bearing upon the decisions of the courts, in 
this situation we cannot permit defendants! briefs and reply briefs to 
pass unrebuked or te remain upon our files and thus preserve the evi= 
dence of the forgetfulness by one of the members of the bar of his 
obvious duty to the court, (Ro e 237 Ue S. 53k) 
The motion to strike defendants" brief and or y brief is therefore 
allowed, and the judgment of the Municipal court is affirmed, in accord= 
ance with tne views herein expressed, 

JUDGMENT AFFIRMED, 
Sullivan, P. J., and Scanlan, J., concur, 


— 
ulgex asoidegnl oft azole Jud “,bstataq yideortecat yenoiniqo beseup 
exstiem edt youtolds tledd vo etosiieqg2 od awomday Yaw cmon ai" Jandy 


bad yqoo s9dte qu boxta Jog yoviewiont ,8£ et ¢L zegeq at détot.ses 
exgw bas bodaizg e1ew ateiad ef ,etetming edt of bowsviled need 
adasiloqgs wot Lfeanwoo suodiiw taneo elit mt evetniag edd qd) bells? . 
Yew wee al ** ,etettd odd gatsooqant to ytiautreqge. ae bad. gatved 
leanweo gevét elt bag ,bowsupog. sorss ond bas qu, bexim dog evelisy. odd 
veddons tot loud edd gatvocqest ao neriy zen tf Lo worl adasileqgs tot 
uo? Loasios wssteeroKd hap .besevoorth sau. t91me edd Ht rotten — 
oaedd teertes of eves 102. saiyaxq ##* aolvom s belt? edasiloags 
, »* ,etetad 
atetad boteerso. eflt ef molsen ort Jait sozolozth bioses ,edT 7 
xd anohistempetm edi et belisa moed bad aolinedis tno 1edie ebam esw 
bowenes yitaespeadue asw tL .belash 2sw nottom eaif. ,Loemsos: gateogqo 
e@idadowgat yidaqiag af geretie mottensiqus odf  ,bolaoh mags’ baa 
ek $2 4e0lmiqo as mort yaitoup mb avpoo ryan torre Landlesooo: as site 
yibeiseqet bas yLlavotse;akt oz tae bivew esata 2 tedt eldsvieomoont 
lajasbasteb blolge yeviaieed o} as enokatge Yo dzetnoo od? gatgasdoogd 
eit stam od ahrow yet gutbbs to dnedxe. eft oF move yoneo edd to yxoedt 
aoktom e'foanvoo belneh sotwd gutvsH ,zad ts caso odd att enotetosb 
anolistoupain ons tals aottednexstgo1 ede cogs etolwd betoorres eftt ot 
Yisinsh ne stetad yigor SeLEt od ytodniuy exld Yo ¢Lus?) ent of! eb) easy 
mio OF bells tuakt 2sw vedtem odd retts adlnonr ond! Sxomis 4 Qeel’4ds 
aslolakgo ai ebuow yotgrario yd eeenmetio seLbmate  betssqet bas sobtnedts 
-geitbet> Sas duyoo edt Yo ogeryrsl tasnbtxeq edd to omoa gakbeleb — 
emotatgo ot to xii guiidimo yedaeties s to eLsbim end mbenmottetoup — 
GI, .efayoo edd to anotetooh at moqy patrecd tnedroqmt me bert’ stoddw 
ot atotul ylgos bas etebid tedasbacteh timreq tomas ow nottenthe etdt 
~lvyo. edd ovterstq amit bre eollt ino ogi teiten of 10 bedudomm: aeeq 
- Adil To tad. ests 0 exoiuem ont Yo! sno yd enenINIdoyzO exit 20 eomeb 
one 4940 os gee 
erotetods ag 
~brocos st gol By at fames Lento tama edt to t¢remghet exit 
Deer de: ord atered ewelv ait 


iw 
sey ab sat ae bp ioe .& PESTO Py OAR hy Fe 
cieraaiy «cb quit Mion Got evil fae 













40688 


LIZZIE SCHABERG, ” 
Sere, 
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Ve f A 
JOHN HANCOCK woruar “trie In 


COMPANY, a corporation 
Appellans, 


MR. JUSTICE FRIEND DELIVERED THE OPINION OF THE COURT, 


Lizzie Sehaberg was designated as beneficiary in a life 
insuranee policy issued by the defendent, John Hancock Mutual Life 
Insuranee Company, to her brother, William Kerrigan, Kerrigan 
disappeared in the summer of 1928, and has not been heard from 
since, Plaintiff sued to recover the value of the policy and the 
return of certain premiums paid by her after demand was made on 
defendant for the value of the policy. Trial was had by the court 
without a jury, restilting in findings and judgment in favor of 
plaintiff im the sum of $527.07, from which this appeal is taken, 
Plaintiff assigned cross-errors, claiming that defendant refused to 
pay the proceeds of the policy on demand, that its refusal was 
vexaticas and without reasonable cause, and that she is entitled, 
under chapter 73, section 767, Ill. Rev. Stats. 1939, to the allow- 
anee of reasonable attorney's fees as part of the taxable costs 
by reason of the delay, 

Under the policy issued to Kerrigan December 1, 1926, defend~ 
ant agreed to pay te plaintiff, as beneficiary, the sum of $504 in 
the event of Kerrigan's death. Hither Kerrigan, or someone acting 
in his behalf, paid the premiums on the policy from time to time, so 
that it was in full force and effect when plaintiff lodged her claim 
against defendant, 

The evidence discloses that although Kerrigan was married 
he was not living with his wife when he disappeared, and there is no 
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evidenee to indicate thet his wife was living at the time of his 
disappearance. Kerrigan lived at plaintiff's home during the summer 
of 1928 and for long periods of time prior therete, Plaintiff and 
her family had arranged te leave on a vacation in August of that 
year, and she testified that until her return arrangements had been 
made for Kerrigan to stay at his brother's home, He evidently 
resided with his brother for a short time, but ai saypeared thereat ver 
and has never since been heard fron, 

The law is well settled that the prerequisities which justify 
a@ presumption of death are (1) that the person whose death is in questien 
has disappeared from his last Imown abode, domicile or residenee; (2) 
that he has neither returned thereto nor communicated with those with | 
whom he would naturally commumicate, if living: and (3) that inquiry 
had been made at the last known place of abode of the persons whe 
would naturally hear from him, without obtaining information that he 
is alive. (Piersol v. Mass, Mutual Life Ins, Co,, 260 Ill. App. 5783 
Hitz v, Ahleren, 170 Ill. 60; Policemen's } D 213 Ill. 
9.) Out of proof of such material facts the presumption ef death 





arises as a matter of law which may be rebutted or disproved by evidence 
of facts tending to show that the party presumed to be dead is alive, 
In order to bring the case within the prerequisites laid dow 
by the established rule in this state plaintiff adduced evidences to 
show Kerrigan's unexplained disappearanee from his last known abode 
in August, 1928, Wumereus witmesses whe imew him testified that they 
had not seen him since he resided at the home of plaintiff, his sister, 
during that year, Some of the witnesses said that they had made in= 
quiries of friends and people who knew Kerrigan, concerning his where- 
abouts. Defendant stresses the fact that Kerrigan went to reside with 
his brother, after leaving plaintiff's home in August, 1928; that 
therefore the home of his brother was his last known place of abode, 
and that there is no evidence to prove that he disappeared from his 
brother's home, It appears from the record, however, that the latest 
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“i 
established residence of the insured was the home of plaintiff, 
and that although arrangements had been made for Kerrigan to reside 
with his brother temporarily during plaintiff's absence in Michigan 
on a vacation, his residence was nevertheless with plaintiff, his 
sister, 

Defendant dees not contend that the insured has returned 
or that anyone has seen or heard from him since his disappearance, 
and in fact it is elearly established by the testimony of several 
witnesses that the insured has not communicated with any of his friends 
er brothers and sisters, or other relatives, with some of whom he would 
naturally have commmicated, if he were alive. Plaintiff and her 
brother, Kerrigan, were on good terms. He had lived at her home for 
long periods of time, and there is no one who would have been more 
likely te have heard from him if he were alive, than plaintiff, 

Plaintiff testified that she and other relatives and friends 
had made inquiries concerning the whereabouts of Kerrigan in places 
that he had frequented and tried to get information about him at the 
bureau of missing persons, but to no avail, Defendant, when notified 
of plaintiff's claim, sent an investigator to insured's last known 
abode, and he also made inquiries concerning the whereabouts of insured, 
None of the inquiries by either plaintiff, relatives or friends, or by 
defendant's investigator, have resulted in obtaining any information 
as to his whereabouts. Ample time and opportunity was given defendant 
to rebut or disprove the presumption of Kerrigan's death if it were 
possible to do so, but no svidenee whatsoever was intreduced that 
would tend to account for his disappearance or to show that he is 
Still alive, Under the circumstances we think the presumption of 
death as a matter of law was sufficiently established by evidence 
adduced upon the hearing to support the judgment rendered, 

The only other point involved relates to the assignment of 
eross-errors by plaintiff for the texation of attorney's fees because 
of the delay in paying the benefits under the policy. The sectien 











@blees od sagivted wot ebsm aeed. ber sini auodson nsth hina " 
meytelo Lid mi goneeds ettti¢ntele galw yitievgqmet netigoad std tin 


yt aha i - 








\ get gPutvnke la Adie axeleddqever ecw eomebiges xtd ywobtsosy 8/0 q 

bogsetes asl beayenh odd ¢add baotnosa ten esob tnabucted 1: ein 
3 dena mmoqqaeth ated eont, mid mout bused co meee: ead. ostoyns tadsiote if 
t _ Lexevee to yomtseed old yd bedalidetes yLuselo at thtostuit ims 


 ahaektt ald te ys déty bedeotasames Jon vat boment odd Jadt eessentiw — 

|. bison ox gost 20 enog sifin..seviteles ted¢o so .atedete bas eteddord 20° 

‘tor brs TVilinislt .evils cvw ef It ,betsolumumoo evad ikea 

wot emod ror te evil bas. oH, .eatey boog 0 Sew -eisgitI0X gtodiond 

_ etem moed evar! bieow, erty eno om ef oxedd bas yomtd to ebolieq gaol , 

; _oVhttatalg aedt aoudls ovow of 2 mi mor? bused oval of yLokht 

ebuoixt bas zeviveton, nest ans, eate, todd bottbtees WbtnbeLd ; SSalew 

-eeostg af segtuteX Yo aduodaoneg: add, gainregae9 eettiuent esa bast 

_ ed3 te mid tuods molt qmioiat. doa. ot beset hus Setueupett. that oot chee 

| - bekthten asdy .tashasted  .lisva om of Jed yamoeteq gater tm owes ‘ 
oo. Hwool tat atbomsemt of totsgtteovat as Imes mtelo 2" Ithintele Ro 

j sbotuant Yo eduedserede odd. paterson 2etttonmt ohamt oats of haa .ebosh te 

LM 0 qabaoiat so eovivalon <Titatela tid te, yd eotatupat exit to eno 0 

 foktsmrotot ys gatatsido at bebiseot evar ‘<totagiteovnt: elimabneteb i, 

“tashaoteh Hevig eaw yiiawduoqqo bas omis elqm\ . .edwodaonedw abe od am 

oto SE th dteeb etmsgiiiek to aoliqaneoy welt evorqals 10 tutes at 
tent beoubeutnt asw teveogtadw senebive on dud .0¢ 0b ot oldies 

_ 8k od tadd worse, ot 10. sonsuseqqeeth etd tot dnoses-od bird bikes 

20 moisquseetq oft wnidt sw esonetemorzto ais neha! .ovile | . 

 eomebtve yd hedetidstee yisnetoltwe eew wel to soddem is ea 

sbotehaes tnomabut, oft troqqee Cabot SF) 

to snomngtses edd O¢ eotelon hoyLovat Jatog tosdso. vino ott | 

I , _ eexinged 209% e'yomiodts to anktenst aly wh Tiitabelq. yd. ston e 


- 
‘ 
i i 
a 

f 
4 















Oe A Es — 


Sie 


NE 


V eae 
. 5 


re, To 
ee 


pa 

ef the statute invoked (chapter 73, section 767, Ill. Rev. Stats. 
1939) provides that the court may allow reasonable attorney's fees 
oniy if it appears that the refusal to pay is vexatious and without 
reasonable caus¢, The trial court found that there was a disputed 
issue of fact and that defendant's refusal was therefore justified, 
and we are not disposed to disturb that finding, 

The judgment of the liunicipal court is affirmed and the 
claim for attorney's fees under the assignment of cross-errors is 
denied, 

JUDGMENT AFFIRMED, 


Sullivan, P. J., and Seanlan, J., concur, 
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A. L. MELTZER and 

KRAMMER FUR COMPANY, 

a corporation, 
Appellants. 





ER, JUSTICE FRIEND DELIVERED THE OPINION OF THe COURT, 


Plaintiff sued on a note payable to his order dated April 3, 
1936, executed by defendant Krammer Fur Company, a corporation, and 
bearing the qualified indorsement of A. L. Meltzer, the other 
defendant. Meltzer disclaimed liability es indorser because of the 
absence of presentment for payment and notice of dishonor. Krammer 
Fur Company aémitted its liability but interposed a counterclaim based 
on four specific items aggregating $3,360.12. ‘The case was tried by 
the court without a jury resulting in findings against defendants, 
both on plaintiff's statement of claim and defendants’ counterclaim, 
and judgment for plaintiff for $3,078.57, from which this appeal is 
taken, 

For several years prior to 1935 plaintiff was the sole owner 
of a retail fur business at 36 South State street, Chicago, which 
was conducted by him under the name of Krammer Fur Company, not in- 
corporated, In December, 1935, he filed a voluntary petition in 
bankruptey in the United States District Court under section 74 of 
the Bankruptcy Act, and thereafter the business was operated under 
the jurisdiction of the court, In contemplation of a proposed 
composition settlement with his ereditors to the extent of 60% of 
their claims plaintiff made a proposal to sell his assets to Meltzer, 
who was to organize an Illinois corporation under the name of Kramumer 
Fur Company for the purpose of taking over all Krammer's assets and 
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thereafter conducting the fur business as a corporate enterprise, 
Preliminary negotiations finally culminated in the execution of an 
agreement between plaintiff and Meltzer, which is the principal subject 
of controversy in this cause, Briefly summarized, plaintiff represented 
himself to be the sole owner of all the assets of the fur business there- 
tefore conducted by him; that his books of account correctly reflected 
all his assets and liabilities, including liability to customers for 
merchandise purchased by them and undelivered; that title to all mer= 
chandise on the premises was vested in him, and that title to no part 
thereof had been retained by any vendor, nor was any of said merchandise 
delivered to him upon consignment or memorandum; that there wepe no 
pending suits or claims for damages against him, by reason of the con= 
duct of his business, which were not actually reflected or entred in the 
books of account; that he had not theretofore sold or exhibited to any 
person, firm or corporation the list of customers of his business; and 
that he was not associated with any other individual, firm or corporation 
engaged in the retail fur business in Chicago, 

Meltzer on his part agreed to organize an Illinois corporation 
known as Krammer Fur Company, with an authorized capitalization of 500 
shares of common stoek of no par value, of which 350 shares should be 
immediately issued and fully paid, im consideration of the transfer to 
the company of all the physical assets owmed by plaintiff as set forth 
in the schedules filed by him in the U, 5. District Court, with the 
exception of his personal effects, Plaintiff at the same time agreed 
te execute all necessary documents, including a bill of sale effectually 
conveying to the corporation good title to all his assets, including 
merchandise, equipment, cash, securities, accounts receivable, good will, 
trade name, customers! list and leasehold interest, and to comply with 
the provisions of the Illinois Bulk Sales Law, simultaneously with the 
deposit by Meltzer of moneys with the clerk of the U. S,. District Court 
sufficient to effect a settlement with plaintiff's creditors for an 
amount not to exceed 60% of the liabilities listed in the schedules 
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theretofore filed by Krammer and reflected on his books, not in- 
cluding, however, any claim for unliquidated damages or damages 
accruing out of the indenture of lease dated April 17, 1935, for 

the premises occupied by Kramuer, other than for ectual use and 
occupation. 

It was further agreed that Meltzer, through his attorney, 
shoulé have the right to contest the validity of any preferred or 
general claim filed in the bankruptcy proceedings, or claim made by 
any of Krammer's creditors, provided arrangements should be made 
for the payment of such contested claim in the event of any adverse 
ruling or decision thereof, It was stipulated that in addition te 
the amount required to effect the composition settlement there should 
be included in Erammer's liabilities the usual and customary expenses 
for administration costs in the bankruptey proceedings, not to exceed 
$5,000, Krammer on his part agreed to transfer to the clerk of the 
U. 5. District Court all cash funds on hand and thereafter received 
by him through operation of the business under the supervision of 
the U,. &. District Court fcr the purpose of effectuating the contem= 
plated composition settlement. He also agreed to procure the 
deposit of acceptanees by his ereditors sufficient in number and 
amount to assure the confirmation of the composition settlement, 
together with waivers or receipts for all fees and costs allowed 
in the bankruptcy proceeding. 

The agreement contained a provision that if in the judg- 
ment of Messrs, Blum and Jacobson, and Harold A, Fein, attorneys 
respectively for plaintiff and defendants, the pending proceedings 
in the U. S, Distriet Court could be dismissed or withdrawn so as 
to effect a settlement with creditors upon the same terms as were 
contemplated by the agreement, without court proceedings, plaintiff 
would ecsuse all cash on hand to be transferred to any person, firm 
er corporation designated by the respective counsel and to deliver 
all documents required to carry out the contemplated plan, 

Upon the final confirmation of the composition settlement — 
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by order of court, or upon the final settlement with all ereditors 
in the event the pending proceedings were withdrawn or dismissed, 
Meltzer agreed to pay forthwith to plaintiff $3,750 and to procure 
the execution and delivery by the corporation to be organized of its 
promissory note in the sum of $3,750, pyeble March 1, 1937, with 
interest at 4%, with the indorsement of Meltzer, 

The agreement was dated February 28, 1936. Krammer receiver 
$3,750 in cash, Shortly before the execution of the note on April 3, 
1936, defendant corporation paid plaintiff $500 on account of the 
remaining obligation of $3,750, and the note upon which this suit is 
predicated was consequently made in the amount of $3,250. 

The time limit given Meltzer within which to accept plaintiff's 
original proposal was February 24, 1936. This was subsequently extended 
for two days, and finally on February 28th the parties met in the office 
of Harold A. Fein, counsel for defendants, to consummate the agreement, 
Present at this meeting, which convened at four o'clock in the afternoon 
and lasted until eleven o'clock in the evening, were Meltzer, Krammer, 
his attorney, A. Mi. Blum, Meyer Cohen, president of the Krammer Fur 
Company, one LaBrint, plaintiff's father-in-law, and Fein, representing 
Meltzer, The agreement was drawn and executed in duplicate, Under 
clause (b) of the first paragraph of the agreement, appearing on 
pages 2 and 3 thereof, which contains a representation by Kremmer as 
to the total liabilities of the business and the extent of the preferred 
claims filed by him in the U, 5. District Court, the amounts of the 
liabilities and of the preferred claims were left blank, These 
respective amounts were to be supplied from the schedules filed by 
Krammer in the U. 8, District Court. Blum did not have copies of 
these schedules with him that night, however, and, the hour being late, 
the respective counsel agreed to fill in the blank spaces at a later 
date when the figures shown in the schedules became available, 

In the copy of the agreement delivered to Blum, the blank spaces were 
never filled, Fein, however, inserted in his copy the respective sums 
of $65,000 and $2,100, 
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When the cause came on for hearing plaintiff introduced in 
evidence the note for $3,250, which bore the following indorsement 
over Meltzer's signature: "Payment in accordance with agreement 
between A. L. Meltzer and Joseph Krammer." Plaintiff's counsel 
then offered in evidence as plaintiff's exhibit 2 his copy of the 
agreement, Defendants objected to its admission because, as they 
argued, the figures $65,000 and $2,100 were omitted on pages 2 and 
3 of the agreement, but the court admitted the exhibit in evidence, 
Saying, “This instrument, as it stands, is a complete, understandable 
bnustrument," and indicating that the respective amounts could readily 
be ascertained by referring "back to the schedule,” The schedules, 
when consulted, clearly show that plaintiff's total liabilities 
aggregated $144,347.21, inclusive of preferred claims of approxi= 
mately $7,000, This aggregate amount includes four general claims 
amounting to $72,373.80, made up as follows: Contingent liability 
on lease $47,865.54; customer's credit balances $3,120.51; advance 
eollections and credits due customers on installment purchases 
$18,783.70; and collections and credits due customers for repair 
work undelivered $2,604.05, When the sum total of these unliquidated 
liabilities amounting to $72,373.80, plus the preferred claims of 
$7,000, are deducted from the aggregate figure of $144,347.21, it 
leaves approximately $65,000, indicating the basis for Pein's figures 
in his copy of the agreement, The record dees not disclose how he 
arrived at the figure of $2,100, relating to the extent of the 
preferred claims. 

After the court had admitted plaintiff's copy of the instru- 
ment in evidence defendants offered Meltzer's copy with the figures 
$65,000 and $2,100 which had been inserted by Fein, ‘The court denied 
the offer, but permitted defendants to introduce in evidence certain 
letters and oral testimony, not for the purpose of varying the agree— 
ment, but as the court said for the purpose of showing the position 
of the parties “at the time that this contract was entered into," 
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The first of these was defendants' exhibit 2, being one of a series 

of letters which were preliminary to the final agreement, This 

letter was dictated by Mr. Fein and signed by plaintiff at Fein's 
request, Plaintiff said: “The liabilities to trade and general 
creditors are $65,000 **#, I propose that you furnish sufficient 

cash in addition te cash om hand and hereafter collected pending the 
bankruptey proceedings, to effect a composition settlement of GO0¢ on 
the dollar." Plaintiff's statement as to the amount of his liabilities 
te trade and general creditors was manifestly correet, because it was 
shown that claims in the bankruptey court te trade and general ereditors 
were allowed in the aggregate sum of $64,136.11, and these were the 
claims on which composition was to be effected at 60¢ on the dollar, 
Plaintiff's statement in this letter cannot be construed as intending 
to include preferred claims, because under the bankruptey law there 
could be no composition on preferred claims, which are required to 

be paid in full. 

Another document introduced in evidence was defendants’ 
exhibit 3 A, also constituting part of the preliminary negotiations. 
In this letter, written by Mr, Fein to pleintiff February 24, 1936, 
he said: “In your proposal you represented that your total lia- 
bilities to trade and general creditors, not including February 1936 
rent, was $65,000, The situation as disclosed by the schedules filed 
in the bankruptey proceedings indicate that in addition to the lia- 
bilities of $65,000 there are liabilities as follows: 1. To the 
Lessor for the contingent liability under the lease, approximately 
$47,000." This item of $47,000 is one of four which aggregate 
$72,373.80 and when added to the total unsecured claims of $65,000 
and preferred claims of some $7,000, constitute the figure of 
$144,347.21, which the court found as the correct amount that should 
have been inserted in the appropriate blank space on the written 
agreement, 

From oral testimony adduced upon the hearing it appears that 
defendants did not become liable on the $47,000 item, beesuse as 


a ( 


seizes s to ene gaied domain sanemigapetapaaniedl 
asked Js satadats: nbshetateed bas. wte%, axe provharinnes mee 
Agieneg bas shast of aebtiiidstL ofl” rbiee Titinleld ..jeeupet 
-doeteltive delewt soy tad seogoug 1 .*#* 000,208 ots, god tbero 
| aantAktdetl ath to javous add. of xo tasmetate atts 
eee Useotiann esw axod.the: s 
1 stir ken bse San WAN. Reet 
stalled sd a0 shu te betonaze a teemnmanie quo. dota 





















guest wal yoiquuined ont setens-anteanlistedeth bewatensteanint 
(of bosivper eis doldw ,amisio bertejetg ao mols Laequps 8 Bie? 


veatiains od sobitbhe ahs Sais “ptgatbat, BLbhossc. Tals 

whenadilies. pens ott ‘aban 4 WehLbds2s tn ings 30 alt x02, oasel 
+ -etagensaa solsty wo to sito 2b 00045820 matt ate ".000Q0N 

haan to antialo bewoeaay Iatot eit od bodba aedw t 

Ma atte gran 8 ae 

| Radka eels mnevhenrasnapanitsies: nes Oi tat to 








=7- 
lieyer i, Cohen, one of defendants' witnesses, testified: "This entire 
_Aransaction was predicated on our ability to complete an arrangement 
with the present landlords," When asked whether such arrangements 
were completed he responded in the affirmetive. This is not disputed 
and the record indicates that the Kramuer Fur Company, which was later 
incorporated, made satisfactory arrangements for a lease in the name 
of the corporation with the Central Realty Company, who were operating 
the building at 36 N, State street, thus disposing of this item. 
Defendants place considerable emphasis on another document 
introduced in evidence as exhibit 4, which was a letter written by 
Blum to Fein March 5, 1936, purporting to confirm a conversation had 
between these attorneys with reference to the amounts te be inserted 
in the agreement, Fein testified that in this conversation he had 
advised Blum that he would insert the figures $65,000 and $2,100, Blum 
denied that any such figures were mentioned, Nowhere in the letter 
does Blum mention either $65,000 or $2,100, He merely says: 

“Jpon the execution of the agreement between Joseph Krammer 
and A. L. Meltzer, we neglected to insert in the spaces provided for 
on Pages 2 and 3 of the agreement the amount of the liabilities which 
were represented by iir. Krammer as being due to creditors, 

"This will confirm our arrangement that the total liabilities 
as shown in the schedule for which the composition settlement will be 
made, does not include the following items; 


"Contingent Liability to the Central Realty Company 
as shown he TT TERR EE 


"Customers! Credit Balanees @e2esevoeeaeaeeeeotuanaeeeeese 3,120.51 


"advanee Collections and eredits due customers 
for installment purchases @eeenvneece sees seeeee eed 18,783.70 


“Collections and credits due customers for repair 
work undelivered @eervereoeeoeeecetoveeneovsegeeeoaneoae 2,604.05 


"This will not affect any obligation on the part of the new 
corporation, Krammer Fur Company to assume any liability as may be 
shown on the books of Joseph Krammer, as of the date of your exami- 


nation, to customers for credit balances, advance collections and 
eredits for repair work," 


If it had been Blum's understanding, as Fein contends, that 
the items of $65,000 and $2,100 should have been inserted in the blank 
Spaces, it would have becn a simple matter for him to have mentioned 
these amounts in his letter in confirmation of the telephone conver=- 


{ 








siline atdl” rbertivaed ,.eeseentiuv “etushreteb te mieten 
jnemeadteiis ms etolqmos oF YiLids “uo mo botzotberg ear 9: 
atoouepierts dave terttedw betes mem " ,abrolbasl tasrotg edt Adiw 
bovuqels som et etd? evitsmittts off mt befmogeet of betelqaion stew 
iets eaw soisy yyMsqaoS wT teomeve odd todd sodeobbat btooet ‘odd Bats 
gititeieqo evew odw ,yasquoo YWisel Lettmed eft délw mottetoqgio> et to 
saedh efdd to gadeogelh emis ,tootte efste .W dE te yxkbiied ‘ent 
yd so¢éivw tstteLl = esw dolsdw .& SE¢kdxe ae somebive wt beonbouint 
het nottsatevnos s amitaes ot gativoqum ,SEOL ,2 doteM mtoW ot mule | 
bedreent ed of eteuous ott oF eoneretet Adiw ayertotss exedd coowied 
bad ed motisetovacn ated at sant betteteed: niet“ tromserga ead" xt 
tettel eit nt stedwot ,bemotsaem eiow eotgtt Hove Ye Fact bebreb 
rayce YLotem oH .00L,S% 10 000,208 redtle notined milf 266b 
See esre ete e meters welts 
dohde: Sukeadiead! cis’ Sw Santon ade Pusaeotae wae td € kaw &. oegN a 
i set0d Eboxo og exh galod es sage Kes Ot RPS ORES. FUE 
aot bitdelt Laos ods A dapmeaas: , eetios Ww a " mrt ws 
rod sntvet tot e odd Sbutont got geod, .ebsm 


Yasqaod ywisel Laxtned eit of titdetd 3 
Be, san ng 20) Hise Larned at of i ks “gwode ea 


bine tudilh is 
Ra eedecwbsvedwadbs deleecs BOQHAT SE SEO Yeremoterd" Ba, Fe 


: giemotess eb ettbe rs bus emoltostiod + emi mit Rene 
FEY i reeds easel ath “4d aoayete dpogni et £95 “tent rodned 


snare te iia se a ate — 
ie See Sane oe wet eee 

A es ber dy eye aged Preiteg 

tact ebuotnoo mot es ,gitbastirobay etamrt nood bat ear 
Ansid edd mt betueemk moed even biverde OOL,Sé bus 000,238 to whet t ont 
honotisew evad ot mit tet restau elquta 2 med over MCT Einsconns, 
—iovnes eaosigelos eft to, mottamitmoe ah retter eh nt edstror 5 cee 








o ae tae 





mee 

sation with Fein, However, instead of confirming or mentioning these 
figures Blum specifically said that the totel liabilities for which 
the composition settlement would be made did not include the four 

items enumerated which aggregate some $72,000, It is fairly clear 

that the composition settlement was to be made at 60% on the unsecured 
claims, and this is corroborated by the order of composition entered 
in the U. 5. District Court, The query arises, therefore, as to what 
should become of the four items which Blum's letter said were not to 
be included in the composition, The answer lies in that portion of 

the letter which says, "This will not affect any obligation on the 
part of the new corporation *** to assume any liability as may be 

shown on the books of Joseph Krammer, as of the date of your exami- 
nation ***," This statement in Blum's letter is likewise corroborated 
by the composition order entered in the U. 5, District Court, which 
provides for the organization of a corporation “to assume the contingent 
and/or unliquidated liabilities te Central Realty Company, customers! 
credit balances, advance collections or eredits due customers on in- 
Sstallment purchases, and collections and credits due customers for 
repair work undelivered." In other words, we think that Blum's 

letter supports plaintiff's contention that the composition at 60¢ 

on the dollar wes to be made only as to trade and general ereditors 
having liquidated claims, These were represented by plaintiff to 

be not in excess of $65,000, and the evidence clearly shows that 
unsecured, liquidated claims were filed and allowed to trade and 
general creditors in the sum of $64,136.11, thus rendering plaintiff's 
representations substantially accurate. Of the various witnesses who 
testified Mr. Fein was the only one who said that there was an agree= 
ment to insert the figures $65,000 and $2,100 in the contract, Other 
evidence substantiates plaintiff's contention that the parties intended 
to imsert the figures shown in the schedules, namely, total liabilities 
of $144,347.21, including preferred claims of $7,032.58. No explanation 


is offered as to the $2,100 item, However, it is unreasonable to 
suppose that after seheduling preferred claims in the U, S, District 
Court in excess of $7,000 plaintiff would have made a representation 
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to Heltzer that the preferred claims did net exceed $2,100, 

Of the four items hereinbefore enumerated aggregating some 
$72,000 the first item of $47,000, the rent Claim, was settled with 
the landlord, and the other three were assumed by the corporation. 
These are the four items for which Blum's letter said "composition 
was not to be mades" and it was not to be made because they were not 
liquidated claims, Plaintiff's counsel point out as significant the 
testimony of Meyer lM. Cohen called as a witness by defendants. He had 
been associated with Meltzer and was made president of the newly 
organized corporation, Krammer Fur Company, He testified that the 
contracts were signed about eleven peiis, and that the figures were 
not inserted on pages 2 and 3; that the parties could not determine 
the amounts to be inserted because they did not know the precise 
figures, and said: "I brought up the point to Meltzer that we. should 
have the figure in to limit the payment to creditors to $39,000. I 
specifically made that point, The answer was that we couldn't insert 
an actual figure because no one, at that time could determine the exact 





obligation that Kramuer Fur Co, owed and on 
from court we would be able to have actual figures, Either Meltzer, 





figures we would change the figures accordingly.” (Italics ours,) 
Plaintiff's counsel points out, and we think with considerable effect, 
that the figure $39,000 mentioned by Cohen happens to be exactly 60% 
of $65,000, and that $65,000 is the approximate amount of general 
claims shown on the schedules for which composition at 60% was to be 


made, 
The ultimate question, of course, is to determine whether 


plaintiff's exhibit 1, whieh was received in evidence, or defendeants' 
exhibit 2, which was excluded, represented the agreement of the 
parties. The trial court admitted plaintiff's copy of the contract 


<ebr 
.001,S% beeote fom bib emtsto berietetg oft fads roxas fell of 

emez grisdssorsgs betetemm£s. wictedisiied ilar ‘—uo% od 10 — 
itiw bofttee esw yutslo Sao ert (0OO.TSS ‘to Mott terit edt 000,898 
“mottteoquoo Sisz -xesgot etmitd dotdw to? ames! wot edd ots exe 
ton ovow yods oessced ebsa od ot ton aaw thie jobam od of dont eaw 
‘edd Snsotitayte es tvo dntoq Lesmuos e'trittntel jamtelo sneqenani 
bad oH .edashdeteb yd exons iv « as Dolio niedod , x9 you ‘to Yoon 
 Ywert ont to snebiesrq ebelt daw bes “rod fem wt tw bevatoouss ood 
eit feds boktiveod el .ymsquod uw tommeri yrottetoqios be 
otew sewgt? odd Sods Bas (slg evele juods beagle evew adodidaeo 
exitamesed ton dines avttiey eid Ferd ({ ‘bas S eogaq mo bedreant Jon 
saitsorq oft worl ton bib yedd ozusced bsdtezat ed o¢ adawoms end 
biwoda ow tacd tostiel oF smtog end qu diguoud IY tbise bas jeotigtt 
oD *,O00,RES OF eros tho oF Seiemysy ons FtmtL oF mt Srwgtt od oval 
faoant Subisoo ow Said ecw sowetts off tatog alt obsm YLLsotttooge 
toate. ois onimreteb bivoo emts taid ts Duan tatoocgetces res Taos a8 











exedd Jootis bivow tasit wetal Deeolse th esw sasha Wala haath PME 
(,ame eoLletl) *.elgmtbxooss eougit eft ogmado bivow ow kowigtt 
Jootle eldsiebiencs dik Ankit ew bie ytho @émtoq fexnvoo e'ritintert 
0b yitoaso ed of enoggad aaded yd benottnem 000.8 ora tT Sa tant” 
od of esw 200 de aoltteoquos dotriw tot eefubestoe odd no mrode emtato 
“noritecw ontmnetob of et poate to ymotteerp odautite ear | 
tasnsbmoteh 10 yeonobive at bovteser dew dobiw .f ¢idiixe etriitntelq 
ely Yo tnomsenys edd betnsesnqer bobwloxe esw solitw' S- boreal 
eroreynd ow Yo'yaoo etritintaly betdimbs: free, Estat et nobtse , 


19% a obam evid Bitoy Wternterg 600,310 wabekeak patio 





-10— 

and it therefore became incumbent upon defendants to prove that 

that was not the agreement of the parties, In order to accomplish 
this defendants introduced the various letters and documents herein- 
before referred to, but an examination and analysis of these letters, 
etc., convinces us that defendants did not meet the burden thus east 
upon them, and that plaintiff's contention that the respective amounts 
of $144,347.21 and $7,032.58 were the correct figures to be read into 
the contract in the spaces left blank for that purpose, This view, 
adopted by the trial court, seems to be in harmony with the letter of 
the agreement and is sustained by referenee to the bankruptey schedules 
as representing the clear intent of the parties, 

Based upon the differences between the figures adopted by the 
court and those for whieh defendant corporation is contending, it is 
argued that defendants paid an excess of claims above the maximum 
to the extent of $3,115.44, for which it is entitled to be reimbursed 
under clause 8 of the agreement, which contains the following provisions 

"In the event any claims shall be made, prior to March 1, 1937 
by reason of any liability or act of the party of the first part which 
may become or ripen into a lien on the property or assets transferred 
to the Company by the party of the first part, or which the Company or 
the party of the second part may become liable for by reason of the 
failure of the party of the first part to perform any of the covenants 
ef this agreement, or by reason of any ad hg a8 eng made by the . 
party of the first part, or by reason of the failure of the party of 
the first part to make full disclosure thereof to the party of the 
second part or the Company, such claims or liabilities may be offset 
and deducted by the Company and the party of the second part from the 
amount due upon said ef sree note, not including, however, any 
Claim or liabilities disclosed in the schedules in bankruptcy hereto- 
fore filed in the United States District Court by the party of the 


first part, and except any claim or liability which may be classified 
and designated as a ‘customer's adjustment' to be made in the ordinary 


course of business," 

This item was disallowed in its entirety by the court with the 
following comment: "I am going to follow the same theory I had in 
the beginning of the case, and that is that the contract as it was 
admitted and as I would interpret it is governed by the schedules 
as filed, the schedules which were filed at the time the contract 
was entered into, and therefore as far as any excess of claims above 
the maximum, I will not allow anything. Because, I do not think 
under the contract as I see it there should be amy excess of claims 
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~) 
allowed," 
On oral argument plaintiff's counsel left with us a summary 
of figures showing that instead of having paid $3,115.44 in excess 
ef claims defendants actually paid less sy $3,478.48. This aggregate 
sum is made up as fellows: The schedule listed preferred claims 
not to exceed $7,032.53. Defendants actually paid only $3,979.33 
or a saving of $3,053.25. Im addition thereto a saving of $425.23 
was effected on the unsecured claims actually paid by the corporation, 
The three other items presented under the counterclaim may be 
briefly disposed of as follows: One, the sum of $524.59, was allowed 
by the court for exeess of administration fees stipulated in the agree- 
ment, This item is clearly covered in the contract and was properly 
allowed, Another item of $262,560 for legal services rendered by 
wr, Fein in contesting the claim of the department of finance against 
the corporation was disallowed, On oral argument Fein practically 
withdrew his claim to this fee and judgment on the counterclaim should 


therefore be affirmed in this regard. The remaining item amounting 

to $68.54 was disdllowed by the court without assigning any reason 
therefor, It relates to a payment made to oechiaae wads conditional 
sales contract exeeuted by plaintiff on personal property, for which 

| a reclamation petition was filed in the bankruptey proceedings. Froof 
of the amount paid to the creditor was not in dispute and we think 
defendants are entitled te be reimbursed therefor. Judgment on the 
counterclaim is accordingly reversed to this extent. 

There remains only 2 consideration of Meltzer's personal 
defense, He takes the position that since he was an inderser plain= 
tiff wis required te prove presentment of the note for payment and 
notice of dishonor, It was conceded by Mr, Fein on oral argument, 
however, that if the record sustains the contention that Meltzer 
was the accommodated party proof of presentment amd notice of dishoner 
would not be necessary, since under Section 80 of the Negotiable 
Instruments Law (Ill. Rev. Stats, 1939, chap. 98, par. 102) “present- 
ment for payment is not required to charge an inderser where the 
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instrument was made or accepted for his accommodation," There is 
abundant evidence in the record to show that the note sued upon in 
this case was made for Meltzer's accommodation, The contraet itself 
so indicates. Moreover, MNeltzer's own testimony shows that the note 
was executed by the corporation at his order and indorsed by him to 
fulfill his contractual obligation to plaintiff, The court recognized 
these circumstances and announced its decision as to this question by 
saying, "I think certainly he is the accommodated party, so that the 
judgment will be against A. 1. Meltzer and Krammer Fur Company for the 
amount of the note plus interest, which will be $3,603.16," 

From the amount of the judgment awarded plaintiff, $3,078257, 
there should be deducted the sum of 468,54, which was disallowed 
defendant Krammer Fur Company on its counterclaim by the trial court, 
but is here allowed, With this modification plaintiff's judgment 
should be $3,010.03. The judgment of the Municipal court is reversed, 
and judgment is entered here in favor of plaintiff and against defend- 
ants in the sum of $3,010.03. 

JUDGMENT REVERSED AND JUDGMENT HERE FOR 


PLAINTIFF AND AGAINST DEFENDANTS IN THE 
SUM OF $3,010.03, 


Sullivan, fF. J., and Seanlan, J., concur, 
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APPHAL FROM CIRCUIT COURT, 
COOK COUNTY. 





GUY A. RICHARDS we 

CUMMINGS, as vecutverslet CHICAGO 

RAILWAYS COMPANY, a cogporation 

et al., doing business iz Ago 

SURFACE LINES, and JOHN GH. WALKER 
Appe%ilees, 






) y» 4s Gi TT A a of PS > 
B04 1.4. 577 


MR. JUSTICE FRIEND DELIVERED THE OPINION OF THE COURT, 


Plaintiff, as administrator of the estate of John Merenkow, 
deceased, brought suit to recover damages for the death of his 
intestate, resulting from a collision with a bus driven by 
defendant John H. Walker, for and on behalf of the other defendants 
as receivers for the Chicago Surface Lines, Judgment was entered 
on the verdict of the jury finding the defendants not guilty, 
from which plaintiff has taken an appeal. 

The accident occurred February 4, 1937, shortly after nine 
otelock in the evening, Deceased, then 56 years of age, had 
visited some friends in the vicinity of the accident where he met 
one John Kedrick, the only eyewitness to the accident. About 
mine o'clock deceased and Kedrick proceeded south te Diversey 
avenue, They crossed to the south side of the street and started 
to walk east toward the stopping place of the bus at Natchez 
avenue, The neighborhood is sparsely populated, there being no 
sidewalk along the paved highway. ‘when they reached the south 
side of Diversey avenue, Kedrick leoked to the west and saw the 
bus standing about two blocks away. It was lighted in front as 
well as on the inside, He testified further that he did not see 
deceased turn to look at the bus at any time. In order to board 
the bus it was necessary for Kedrick and deceased to walk to the 
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next stopping place, one block east. Kedrick walked south of the 
curb, where the sidewalk should have been, and the deceased walked 

in the street, about a step north of the curb, As the bus approached 
both men commenced running toward the intersection at Natchez avenue, 
At first deceased was even with, or a little ahead of, Kedrick, until 
just before the eccident, Kedrick stated that "I first knew something 
happened when Merenkow fell in front of my feet." Deceased was evi= 
dently struek by the bus and thrown to the grass plot at about the 
length of the bus before it came to a stop at the intersection, Kedrick 
said that he did not see deceased come in contact with the bus; that 
"{t happened monetarily;" and that the first he knew of the accident 
was when Merenkow fell in front of him on the grass plot just south 

of the curb. The record discloses that there were no street lights on 
the south side of Diversey avenue, and only one small light on the 
opposite side of the street, The bus had no passengers, the only 
person therein being John H, Walker, the driver, There were no 

other vehicles on the street, nor any other persons in the immediate 
vicinity when the accident occurred, The only other witness was Frank 
McBride, a police officer, who had been on duty in a squad car and 
received word by radio to preceed to the site of the accident and 
arrived there some time thereafter. He testified that the bus was 
lighted, but was unable te furnish any material evidence as to the 
manner in which the accident occurred, 

Following Kedrick's testimony defendent Walker was ealled as a 
witness on behalf of defendants. After stating his name, address and 
occupation, plaintiff's counsel objected to further testimony on the 
ground that the witness was disqualified under section 2 of the 
Evidence Act (chap. 91, Ill. Rev. Stats, 1939). The court sustained 
the objection, whereupon counsel for defendants asked leave to call hin 
on behalf of his codefendants, the Chicago Surface Lines. This wasalso 
objected to, and the objection sustained, 

The principal ground urged for reversal is predicated upon 
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the statements made by counsel for defendants in his argument to 

the jury with reference to the exclusion of Walker as a witness, 
Excerpts taken from the record disclose portions of the objectionable 
argument, as follows: 

"Why does he sue Jchn Walker in this case? He mast have 
a reason for it. That is within their own control, *** We have 
a right to assume the reason why John Walker, with his own property, 
who is sitting here as a defendant, and he is asking you te take 
his money away from him, *** He either didn't want him to testify 
or wanted to take his property and have you help him to do it 
without giving him an opportunity to be heard. fhe law is ndt a 
bag of tricks, gentlemen, it is plain common sense - and when you 
so present a verdict in this case about finding the defendant 
guilty, I want you to bear in mind, that takes John Walker's 
property too, and if that is not his reason for suing, it must be 
because the Surface Lines is in the hands ef a receiver and they 
couldn't take out any execution against them, but could against 
John Walker, who merely works for them for a living. *** He walked 
up on the witness stand and was anxious that you might have his 
story under oath and was denied the right to give it up here, I am 
ar g on their evidence that he alone, he was guilty." 

We quite agree with counsel for plaintiff that this argument 
was improper, and if the case were at all close on the evidence we 
should not hesitate in concluding that it constituted reversible 
error, for which plaintiff would be entitled to another trial. How 
ever, after a careful reading of the record, we have reached the 
conclusion that the jury could not have found otherwise than in 
favor of defendants. Plaintiff's contention that the verdict and 
judgment are contrary to and not sustained by the evidence is not 
supported by the record, The testimony of the only eyewitness dis- 
Closes that deceased was running in the street toward the stopping 
place, indicating that he knew that the bus was close behind. There 
is no evidence that he looked or made any attempt to learn whether 
it wes safe to run in the street at that time. The record is silent 
as to what deceased did, if anything, in the exercise of care for 
his own safety, or what the operater of the bus did or failed to do 
just before and at the time of the impact, which may have caused the 
accident, Neither is there any evidence as to what either party 
did in attempting to avert the collision, All of these controlling 
facts are left to conjecture and speculation. For aught that appears 


in the record, plaintiff may have veered in front of the bus, or 
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stumbled; ne one knows how it happened, Under the law of this state 
a jury would not be warranted in basing a verdict for plaintiff upon 
the scant evidence presented. (Huff _v, Illinois Central B, R. Co,, 
362 I11. 95, 101.) 

For the reasons given the judgment of the Circuit court 


is affirmed, 
JUDGHENT AFFIRMED, 


Sullivan, P. J., and Scanlan, J., concur, 
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Defendants and Appellants, 
and 


INTERNATIONAL BROTHERHOOD OF THAMSTERS, 
CHAUFFEURS, SITABLEMEN AND HELPERS OF 
AWERICA, LOCAL 301, a voluntary 
unincorporated association, et al., 
Defendants and Appellants. 


MR, JUSTICE FRIEND DELIVERED THE OPINION OF THE COURT, 


RAY BRANDT, doing Jusiness as ; . 
BRANDT DAIRY, AN 
“brat aS 
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INTERNATIO ~ A 
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AND HELPERS 0 ) 
a voluntary ) 
association, ) 

INTERLOCUTORY 

: : APPEAL FROM 

DAIRY EMPLOYEES UNION, : ) CIRCUIT COURT, 
a voluntary unincorporated ) 
association, et ale, ) COOK COUNTY. 
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Ray Brandt, trading as Brandt Dairy, a processor and vendor 
of milk products, filed a complaint in the Cirewuit court against 
four defendant labor uniens and certain individuals, seeking an 
injunction restraining defendants, their officers, agents and 
representatives from carrying on certain practices alleged to have 
been prejudicial, unlawful and constituting an interference with 
plaintiff's business, Plaintiff, pursuant to notice served the day 
before, appeared before the chancellor on the morning suit was filed 
on/a restraining order, Counsel representing defendant unions 
appeared in court for the limited purpose of objecting to and 
resisting the issuance of a temporary restraining order and asked 
for time within which to file pleadings by way of defense, The 


court denied this request and without reading the verified complaint, 
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ue 
or having anyone read it to him or point out the material allegations 
thereof, announced "I am now choosing to hear some evidence." Counsel 
for defendants thereupon again called the court's attention te the 
fact that he had requested additional time, but the court said, "Well, 
I'll see if I will give it to you," and thereupon proceeded to hear 
the testimony of plaintiff, who related the alleged conduct ef 
defendants! agents on two separate occasions, which purported to show 
certain unlawful acts, intimidations and interference with plaintiff's 
business, After plaintiff had testified and had been cross—examined, 
defendants! counsel asked for leave to rebut the evidenee adduced 
before the court, but the chancellor said that he was too busy with 
other court matters, that it was merely a preliminary hearing in 
support of the motion for a temporary restraining order, and that 
defendants might the next day or at any subsequent time move for a 
dissolution of the injunction, At the conclusion of the hearing 
the court indicated that he would issue a temporary injunction and 
the order was then presented to him. It enumerated thirteen separate 
items or acts, from whieh defendants were sought to be restrained, 
After considering the order briefly the court announeed that he would 
restrain defendants from doing only six of the acts specified, and 
suggested that counsel proceed to the jury room for a conference and 
select the six items te be included in the order, The order was 
thereupon modified and an order was entered restraining defendants 
from mass picketing, from parking their automobiles in any space 
within 300 yards ef plaintiff's plant, from interfering with his 
delivery trucks and drivers, from threatening to injure or injuring 
any of plaintiff's employees, from coercing or attempting to coerce, 
intimidate or threaten them, and from generally interfering with or 
obstructing plaintiff and his employees in the conduct of plaintiff's 
business, either at the plant or while any of them were upen the 
public highways in pursuit of their respective duties, 

Defendants' counsel assert that the court at no time read 
the complaint, that nobody read it in the court's presence or made a 

























enotvsgelic Latuetam ot duo dutoq-to mbit oF Jt beer snoyns yatvad to 
feeauod ",esnebive smee teen of gateoorlo wom ms I” beonwonnts ylootends 4 
| eld of moiinedds e'suwoo ed beliso ateys aoqvetedd eftasbneteb tot 
_iisi" .blee duos edt dud ,omid LIenotdibba bedaeuped bad ed stadt, a 7 
ase ot bobssosoug moquetodt Boe "soy ot tL. i] fiby I tk ese ioet 
to toubsoo begelis odd betelet oti. <thivatala, to abith aaah edt 
wore ot bed toquag sclo.teiv <asiotesoso sigisqee owt ne adnegs ‘egnehneteb | | 
a'tiivateld div comeroitednt bos anoisebiubiak agen. Latwakan atetaeo 
ebonlaare~226Ts need bari bas boltiveed bad Mttabsle Osta +a ertbasid 
booubbs eoctebive od GHECH 6d’ evest 0h beales feanuos ve ‘ st : 
dtie yevd cot eaw od tal Skee wolloonesto add dud .du09 oats oroted 
sb gakvser yYrsninilerqg s yLevem ew 44 dant 2 todd sat un09 rosigo 
edd bas <Tobr0 sitatsweer Yustoqmes @ 20% ottom ond: te. “ qe 
8 10% ovom Smit Jneupsedye Yas ds TO usb dxest odd -dagitn ed: craiiete 
gitised endg to notaslonoo ont 3A .mobtsawtat edt to mateutedicaly 
bas noitonmtuk yrstoqaes s exeek bivow od dasit betaothesk tee edt 
edstsgee mectrids bedstommo $I .mbd of hetacserg nedd gaw -_ eds 
bonisiseor od ot digwoe ovew simebas'tob dod moxt .edos 10 ei 
biwow of tadd beomvonns ismoo odd yLteiad tebte edt subeabtneeaceatii 
bis yboltteege ates edd to xe Ylno gated mot? edaghaeted astele 
bes eonstelaes 6 401 moor yint edd o¢ bossotg Leenuoo tend be ire 
ecw s9h40 od? robo edd mi bobsiLout sdotemedl xte edt piel : 
IF atuabaoleh galntexieet Setotao zou sobto me.bae d9L1tbon 10 ii ‘s 
e  « easge yas at aslidomotus stedt gating moxvt, .guivetoiq.eesms a) 
ell site gakvetiedal mort .Jasiq e'tiidatslq te ebrsy)00¢ susie 
gaiw(ai 10 satel of gsinetasald mort .ervevich bas ealgurat -y A 
«991909 of gniiquedts.1o gater90o mot? ,zesyolyme e'3idtatelg. 20°) — 
Pe no ddiw yatrotcstat yilerses. mort bas ,medd aedooutd to Stab iat sat 
aN TRivettelG Yo JoMbAoe eM? mk epeyolque. etd bas Vitdntelg gattoustedo 
| ois segs stow modd To. yas oLidw to dual odd ts toddte .seontas 
reappears, 











in al aia aie = PS eye 





a 

comprehensive statement showing the contents thereof, and on oral 
argument plaintiff's counsel coneeded this to be a fact. itis 
therefore apparent that since the court was not familiar with the 
contents of the bill the injunction could not have been issued upon 
the face of the verified complaint, That leaves only one alternative, 
namely, that the court considered evidence adduced by plaintiff as 
sufficient justification fo> issuing the restraining order. Since 
defendants had indicated to the court orally, and by way ef objection 
to the issuance of the temporary order, a denial of the allegec acts 
ef violence, intimidation, coercion and interference with plaintiff's 
business, the court should at least have allowed them to introduce 
evidence in rebuttal of plaintiff's testimony, 

As the record stands the restraining order was evidently 
entered on an ex parte hearing of plaintiff's testimony, and without 
giving defendants an opportunity of denying the charges made, This 
we think was erroneous, It requires no citation of authorities to 
support the proposition that the issuance of an injunction is an 
extraordinary remedy, and defendants, who appeared in court by their 
counsel for the purpose of interposing an objection to the issuance of 
the order, were entitled to at least as much consideration as plain- 
tiff, who invoked the jurisdiction of the court for this extraordinary 
purrose, 

fhe only defendants who prosecute this appeal are the Dairy 
Employees Union, Local 754 et al., and International Brotherhood of 
Teamsters, Chauffeurs, Stablemen and Helpers of America, Local 301 
et al. As to them, we are satisfied after a careful consideration 
of the record, that the injunction was improvidently entered and 
should be reversed, It is so ordered, 


INJUNCTION REVERSED AS TO 
APPEALING DEFENDANTS. 


Sullivan, P. J., and Seanlan, J., concur, 
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CLARA WARNEKE, Ady dnist atrix | 
ef the Estate of Frank arneke j 
Deceased, aexks FROM BUPERIOR COURT 
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MR. JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT, 

Plaintiff sued defendant to recover damages for the wrong= 
ful death of her husband, The action was brought for the benefit 
of herself, as widow of the deceased, and for his minor children, 

A jury returned a verdict finding defendant guilty and assessing 
plaintiff's damages in the sum of $3,500, Defendant appeals from 
@ judgment entered upon the verdict. 

The amended complaint charges, in substanee, that on June 
28, 1934, defendant was driving an automobile in a northwesterly 
direction over and along Higgins road and Cumberland avemue, both 
publie highways in the town of Norwood Park, in Cook county, 
Tllinois; that Higgins road runs northwest and southeast, and 
Cumberland avenue runs north and south; that the said highways 
interseet one another at an acute angle; that plaintiff's intestate 
was driving another automobile on Higgins road, a short distance 
northwest of Cumberland avenue, and was then and there in the 
exereise of due care and caution for his ow safety; that defendant 
caused or permitted his automobile to strike the automobile which 
plaintiff's intestate was driving so that plaintiff's intestate 
was injured, as a result of which he died, on July 7, 1934; that 
defendant, at the time in question, negligently and carelessly 
drove and operated his automobile; that he negligently and carelessly 
drove his automobile at a speed greater than proper, having regard 
to the traffic and use of the way; that he negligently and carelessly 
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drove his automobile at a dangerous rate of speed; that defendant 
negligently and carelessly failed to keep a proper lookout, so that 
he failed to see plaintiff's intestate, who was lawfully on the 
highway. The complaint alleges that the deceased left him surviving 
his widow and three children, all minors, to whose support he had 
contributed, “wherefore, plaintiff asks judgment against the defendant 
for Ten Thousand Dollars." The answer of defendant states, in sub— 
stance, that he was not guilty of the acts charged in plaintiff's 
complaint, nor was the alleged aeciaent and resulting death caused 
through any negligence on his part, but that, on the contrary, the 
alleged accident, injury and resulting death were caused through the 
sole fault and negligence of plaintiff's intestate, 

This was the second trial of the cause, On the first trial, 
the trial court, at the conclusion of plaintiff's evidence, directed 
a verdict fer defendant, Plaintiff appealed. We held, Yarneke v. 
Torstenson, 289 Ill. App. 621 (abstract opinion), that “plaintiff 
made out a clear, prima facie case against defendant and that the 
trial court committed a serious error in directing a verdict for 
defendant," and we reversed the judgment and remanded the cause fer 
a new trial. 

Upon the instant appeal defendant agamnm contends that “the 
trial court erred in refusing to direct a verdict in favor of the 
defendant." The only living witness to the accident was defendant, 
and in the first trial plaintiff called him as an adverse witness 
under section 60 of the Civil Practice Act. Upon the second trial 
defendant was “called as a witness by the plaintiff" and defendant's 
counsel was, therefore, allowed to cross-examine defendant, and it 
is contended that plaintiff failed to make out a prima facie case for 
the reason that upon the cross-examination it was shown for the first 
time that the deceased failed to obey the Motor Vehicles Act of this 
State in failing to hold out his hand or give any other suitable 
warning to defendant, who was following behind decedent's ear, 
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which would indicate to defendant the intention of the deceased to 

put on the brakes of his car and slow down its speed to fifteen 

miles an hour; that the said facts so developed upon eross—examination 
shed additional light upon the entire subject matter of the accident 

and showed that the collision was due solely to the negligent conduct 

ef the deceased; that this court has before it, upon this appeal, a 
record wherein the proof is substantially different from the record 

in the first trial, and thst our ruling upon the former appeal, as to 
the effect of the evidence, is not binding upon the present appeal, 
Defendant coneedes that if the evidenee in both trials was svbstantially 
the same his contention would not be well taken, Plaintiff strenuously 
argues that even with the additional evidence adduced upon the cross= 
examination the jury would have been fully warranted in finding that 

the deceased was not guilty of contributory negligence that proximately 
contributed to the injury and that plaintiff made out a clear, prima 
facie case, 

‘The law applicable to defendant's motion to direct a verdict 
in his favor is well settled, “'A motion to instruct the jury to find 
for the defendant is in the nature of a demurrer to the evidence, and 
the rule is that the evidence so demurred to, in its aspect most 
favorable te the plaintiff, together with all reasonable inferences 
arising therefrom, mist be taken most strongly in favor of the 
plaintiff, The evidence is not weighed, and all contradictory evi- 
dence er explanatory circumstances must be rejected, The question 
presented on such motion is whether there is any evidence fairly 
tending to prove the plaintiff's declaration. In reviewing the 
action of the court of which complaint is made we do not weigh the 
evidence, — we ean look only at that which is favorable to appellant. 
Yess v, Yess, 255 I1l. 414; McCune v, Reynolds, 288 id, 188; Lleyd 
v. Rush, 273 id, 489.' (Hunter v, Troup, 315 Ill. 293, 296+7.)" 
(Hahan v, Richardson, 284 I1l, App. 493, 495.) “The general rule 
is that negligence and contributory negligence are questions of fact 
for the jury, and so long as a question remains whether either party 
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pe 
has performed his legal duty or has observed that degree of care and 
caution imposed upon him by law, and the determination of the question 


involves the weighing and consideration of evidence, the question must 


be submitted as one of fact. (Chicago, St, Louis and Pittsburgh Rail 
road Co, v, Hutchinson, 120 Ill. 587; Austin ve Public Service Co,, 


ante, pe. 112.) Before we can say, as a matter of law, that there was 
no negligenee on the part of the defendant er that there was such 
contributory negligence on the part ef the plaintiff as te defeat 
recovery, we must be able to say that all reasonable minds must agree 
that the defendant was not negligent in his acts or that the isjury 
was the result of plaintiff's own negligence." (Petro v, Hines, 299 
Tll. 236, 240. See, also, Pollard v, Broadway Central Hotel Cerp,, 

353 Ill. 312, 322, 323.) See, also, the late opinion of the Supreme 
court in Ziralde v, Lynch Co,, 365 Ill. 197, wherein it is stated 

(pp. 199, 200): “Whether a plaintiff was guilty ef contributery 
negligence is ordinarily & eection ef fact for the jury te decide 
under proper instructions. It becomes a question of law enly when the 
evidence is so clearly insufficient te establish due care that ali 
reasonable minds would reach the conclusion that there was contributery 
negligence, (Thomas v, Buchanan, 357 Ill. 270; Mueller v, Phelps, 
252 id. 630; O'Rourke v,. Sproul, 241 id, 576.) A motion to direct 

a verdiet for the defendant preserves for review only a question of 
law whether from the evidence in favor of the piaintiff, standing 
alone and when considered to be true, together with the inferences 
which may legitimately be drawn therefrom, the jury might reasonably 


have found fer the plaintiff. (Brophy v, illinois Steel Co,, 242 Ill. 


553 City of Chicago v, Jarvis, 226 id. 614.) ie cannot weigh the 
evidence to determine, as a matter of fact, whether the plaintiff 





was guilty ef contributory negligence, (Dukema 
Chicago L RB 237 Ill. 104,) and we cannot reject 
testimony as improbable unless it is contrary to some natural law, 


Zetsche v, Chicago, Peoria and St. Louis Railway Co., 238 Ill. 240," 
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The following is the substance of defendant's testimony upen 
the second trial: He lived in Evanston and was a painting and decerat= 
ing contractor in Chicago; that he knew the deceased intimately and 
saw him pretty nearly every day; that the deeeased was in the insurance 
business and also did a little collecting for defendant and others; 
that on the evening of the accident the deceased and defendant were 
engaged in making collections for the latters that about midnight 
they finished their business and started homeward; that deceased was 
going to his summer home at Gage's Lake, and witness to his heme in 
Evanston; that witness and deceased drove separate cars and cach was 
alone in his car; "Q. What route did you take as you started home 
or as you went home? A, Well, we connected up to Higgins Hoad, but 
from what street we got into it I don't know, but it was in Oak Park 
somewhere, We got ahold of Higgins Read, He was leading the way 
because he knew the roads there and he traveled back and forth a lot, 
aud, of course, I follewed him, * * * Q, Having gotten on Higgins 
Read, where did you expect te go, from Higgins Road? A. We expected 
to cut into Cumberland Avenue. Q. And you say you did not know very 
well where Cumberland Roscé was? A, I did not know where the inter= 
section was, ** * 9, So that when you reached Cumberland you beth 
intended to turn off there? A. To turn right. Q. * * * both your 
reute and his route were still together that far? A. Oh, yes, sir, 
Qe AS you came up to Cumberland Road there, about how fast were you 
both going? A. I would say between 35 and 40 miles," ‘fhe witness 
further testified that before the accident happened there were no other 
cars on the road going in either direction "within easy sight," and 
there were no cars parked anywhere on the roads; that the pavement of 
Higgins road was very good; that it was a perfectly clear night and 
the visibility was goods; that it was easy for the witness to see; 
that as they approached Cumberland avenue witness was from fifty te 
a hundred feet behind the car of the deceasedj that Higgins road is 
a State highway, a four-lane road; that the deceased and defendant 
drove in the right lane going north; "Q, And where did that 
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collision occur with reference to Cumberland? A. North of Cumberland, 
@. Could you say how far north of Cumberland? * * * A, Probably two 
hundred feet, maybe a hundred and fifty feet. I am not sures" that 
defendant's ear struek the rear of decedent's car about a hundred fret 
north of the intersection at Cumberland; that decedent's ear traveled 
from fifty to seventy-five feet after the impact before it came to a 
stop in a ditch on the right hand side of the roadj that it was then 
leaning against a telephone pole in the ditch; "Q. Now, then, at the 
time that you were crossing Cumberland, let us say, at the time that 
you were behind him, as you say, from fifty to a handred feet and he 
was just reaching Cumberland, will you tell the Court and jury in your 
own way, as best you can, what his ear did, as you saw it, and what 
you did, up to the time of and including the collision? A. iy 
version of it is that he realized that he had passed Cumberland and 

as he went past, I thought to myself, 'I believe it is Cumberland,’ 
but I didn't know the roads and I turned my head to see if I could 
notice Cumberland, and as I turned my head back his car was slowed up 
to almost a stop, but he wes still moving. By the time I could slam 
on my brakes I hit the reer end of his car squarely. in other words, 
not on either side, but directly in back, because we were following. 
@. When you say his cer slowed, did you see it long enough to estimate 
the speed of his car at the time there that you say it just slowed? A. 
Well, I think we were going around fifteen miles an hour when we 
struck, A, About fifteen? A. Yes, @. How fast had you been going 
@s you approached Cumberland? A, Around thirty-five or forty. * * * 
Q@. AS you went across Cumberland and while you were looking to the 
right to see if it was Cumberland and until you turned around again, 
yea were still going thirty-five or forty miles an hour? A. Yes, 
sir, until I saw him slow up and then I slammed on the brakes. Q. 

Up until the instant when you noticed he had slowed you were still 
going thirty-five or forty? A. Yes. 9. How far were you behind him 
when you realized that he had slowed? A. About thirty-five, fifty 
feet. Q. * * * and that is the time you put on your brakes? A, 
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Yes, sir. Q. And that is the time when you say he was going about 
fifteen miles an hour and you were going about thirty-five or forty? 
A. Yes. 9. Wow, could you tell how much farther he went after you 
made that observation before you finally hit him? A, Wo, I couldn't, 
** *®Q, Of course, it happened pretty fast. A. ‘Sure, I didn'+ 
have a chance to see. All I thought of was to slam on the brakes, 

Qe. You didn't turn one side or the other? A, No, sir, Q, And he 
didn't turn to one side or the other until after you hit him? A, 

Yes, that is correct. 9. You were both going parallel to the edge 

of the highway? A. That is right. G. Amd you continued to go 
parallel with the edge of the highway until after you hit? A. Yes, 
sir. Q. When you say you looked towards Cumberland, you turned 

your head, but you didn't say in which direction, In whieh direction 
was it you looked? A. To the right. Q@. That would be sort of 
towards the east or northeast, is that it? A. Correct. 9. Now, 
when you looked at Cumberland to see if it was Cumberland, or when 
you turned your head that way, had you reached Cumberland? A. Yes, 
sir. Q. Well, had you gotten A, That is what prompted me to 
look, because I thought we had passed it and I wanted to check it, 

Q- You thought he had passed it? A, Yes. Q- Had you passed it 
when you turned? A. I was right in the intersection. @. You were 
right in the middle, were you, somewhere? A, Yes, sir. Q. So that 
your looking towards Cumberland was from that point until the point, 
as you said before, that you turned around and saw that he was slowed, 
is that correct? * * * You just took one look? A, Yes, sir, Qs 
You didn't look two or three times? A. No, sir, Q. You looked, 

and during that time your car went from somewhere in the middle of 

the intersection to the point where you made the other observation 
and saw he was slowing up? A, Yes. Q. Which would be another fifty 
or seventy-five feet beyond — iir. Crowe [attorney for defendant]: 
Wait a minute, He hasn't said while he looked he went any seventy-five 
feet. Mr, MeKenna [attorney for plaintiff]: I am asking him, dr, 
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Crowe: No, Ask him, You haven't asked him how long he looked er 

how long it took to make this look. Mr. iicKenna: I will, if you 
don't mind, Mr. Crowe: All right. Mr. McKenna: 9, The point I am 
adverting now to is, as I recall your testimony, you said at the time 
you made the observation that you looked around again and saw he was 
slowing vp and that you were then about seventy-five feet beyond the 
corner of Cumberland, That is correct, isn't it? A, Approximately, 
I would say. Q. So that your look that you took at Cumberland started 
when you were in the middle of the intersection there and that look 
ended anywhere about seventy-five feet or so past the intersection, is 
that correet? A. It ended when I was about fifty feet from him. Qe 
Yes, but as I understand you, at that time you were about fifty feet 
or seventy-five beyond the intersection, or am I wrong on that? A. 
It is about right, I guess, approximately right. Q. You Looked how 
far? The length it took was from the middle of the intersection to 
some fifty feet or so beyond the intersection? A. Yes. @. Could 
you estimate in seconds how long you looked away? A. I1 guess it 
would be a fraction of « second, turning my head and back again, Q. 
You say 'guess.' I suppose that is the best you can do, It is just 

a guess? You can't estimate it really? A. That is all, ir. Crowes 
Let the record show the witness indicates by moving his head to the 
right and immediately right back to a forward position. * * * Q. New, 
was your car in ordinarily good condition? A. Yes, sir, Q. The 
brakes were working all right? A. Yes, sir. Q. Amd so on? A, I 
had my car. in regular service, Q. Now, with your car in the condition 
it was that night, and going at from thirty-five to forty miles an 
hour, in about what distance could you stop? As» Oh, probably seventy= 
five feet. Q. About seventy-five feet? / Fifty, seventy-five feet, 
I don't know, Q. Fifty or seventy-five feet. That is your best 
estimate, is it? A, Yes, Q. Incidentally, do you remember testify- 
ing before in another hearing of this case? A. Yes, site * * * Qe 

De you remember at that time I asked this question: * * * ‘Questions 
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What I am asking you is this: At the time that you were twenty-five 


feet or so behind him, you were seventy-five to a hundred feet from 
the intersection, the northwest corner of the intersection? Answer: 
Yes.* A. Yes. @, You did make that answer, did you? A. Yes. 4s 
So that probably was correct. A. Yes. @. And your recollection at 
that time was no doubt as good or better than it is now? A. Yes, 

sir. @. Now, then, when you struck him, after you struck him, how 
far did you keep on going? A. I stopped right there, ** * @, Say, 
in fifteen or twenty feet? A, Yes, sir, 9, Wis car, of course, had 
not come te a stop before you hit him? It wes still in motion? A. 

He rode along for a few more feet after that. Q, Just before you hit 
him, at the time, he was still going? A, He was still going, yes. Q. 
About fifteen miles an hour, I think you said? A. I think se. 
And then when you hit him about how much faster than he were you going? 
&. I estimate about five miles, * * * 9, Go that you would be going 
at the time you hit him sbout twenty miles an hour? A, I would say 
so, @. You had reduced, in the interval from the time you saw hin, 
from about thirty-five or forty to about twenty? A. Yes. Q. De you 
remember at the last trial I asked you a question? We were talking 
about stopping distances. This is the question: ‘Question: I don't 
mean the time. I mean the distance, How far would you have te go 
before you could stop on that kind of a road bed with your brakes in 
thet condition with that car, or do you know? Answer: I would say 
probably twenty to twenty-five feet.' Do you remember that I asked you 
that? A. Yes, Q. And you made that estimate? A, Yes, * * * Q, 

I mean if you had been looking away and you looked around and suddenly 
found that there was an emergency, you think then it would take you, 
with your car in that condition on the road bed as it was that night, 
from fifty to seventy-five fect to stop? A. No, I could stop quicker, 
under an emergency and pressure." Then followed the cross-examination 
by defendant's counsel, upon which examination defendant bases his 
Claim that the testimony in the instant trial was so materially different 
from the evidence in the first trial that plaintiff failed to make out 
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a prima facie case: “Cross Examination by Mr, Crowe: Q. Ir, 
Terstenson, I would like te ask you if before, just as you were coming 
along to this Cumberland Road, and as you passed it, were the lights 
lighted on the front of your automobile? A. Yes, sir, @. And did 
they shine distinctly on the Warneke car ahead of you? A, Yes, sir, 
Q. Did Mr, Warneke hold out his hand or give any warning of any in- 
tention to you that he was going te come to a sudden stop? A, WNoy 
sir, Q. At the time your car bumped into the rear of his, about what 
would you say the speed of his ear had come down to? A. I would say 
about fifteen miles per hour, Q. And, as I recall, you said your car 
at that time, when you were slowing down there, you got down to about 
twenty? A. That is right. Q. What damage was done to your car, if 
any? A. The fender and the radiator shell was bent in, @. Badly? 
A. Ne. Q. Was there any damage done to the back end of Mr, Warneke's 
car? A. No, sir, the two bumpers came tegether and his bumper stuck 
out far enough — Q. ‘ere you injured or jolted at all? A. Wo, 
sir. Q. After this collision his ear went ons what course did it 
take? A. It went straight ahead and all of a sudden swerved to the 
right. It didn't go sideways in the ditch, but went straight into 

the ditch. @. How far did it ge straight before it turned? A. 
Probably twenty feet, twenty-five feet. @. Was there any horn blown 
er any other signal given to you by Mr, Warneke in the car ahead? A. 
No, sir. Mr, Crowe: That is all, Step down, Mr, licKenna: Just 

a moment, please, Redirect Examination By Mr, McKenna: Q. During 
the time that you were looking away, of course, you don't know whether 
lir, Warneke held out his hand or not, do you? A, I base my opinion 
on thai; he couldn't put his hand out and bring it back as fast as I 
esuld turn my head. I didn't see any signal from him. Q. He hadn't 
begun to slow until he was beyond Cumberland. As you both came up to 
Cumberland neither of you slowed until after you passed Cumberland? A, 
Apparently not, because I would have seen it before I turned my head, 
Mr, McKenna: That is all," Upom recross-examination the witness 
testified that decedent's car had one red stop light in the rear of 
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the car on the left hand side; "I know it was burning. His light was 
burning. Q. Was it burning all the same all the way along before 
the accident? A. I don't mow, * * * I believe it was a constant 
Light, but I am not sure," 

Defendant cites section 33 (5) of the Illineis Moter Vehicles 
Act (Cahill's I11, Rev, Stat. 1933, ch. 95a, par. 34), which provides 
that "No driver of a vehicle shall suddenly stop or slow down without 
first signaling his intention with outstretched arm or otherwise te 
those following closely in the rear nor shall he turn without 
signaling in a similar manner both to those following closely and 
those approaching from the opposite direction,” and contends that 
the deceased was guilty of negligence in failing te obey the aforesaid 
provision of the statute and that the proximate cause of the accident 
was his failure in that regard. 

Even if there was a violation of the statute by decedent, such 
violation would not bar a right to recover unless the unlawful act in 
some way proximately contributed to the accident, and it would be 
a question of fact for the jury to determine from all the facts and 
circumstances whether the violation was the proximate cause of the 
injury. See Lerette v, Director General, 306 Ill, 348. In that 
case it is stated (pp. 353, 354): “It is only where the facts are 
admitted and all reasonable minds agree that the injury was the 
result of plaintiff's own negligence that this court may, as a matter 
of law, find that there was such contributory negligence on the part 
of plaintiff as to defeat a recovery," See, also, Burke y, Zwick, 
299 Ill. App. 558, 563. Section 33 (5) provides that the signal 
should be “with outstretched arm or otherwise to those following 
closely in the rear," In the instant case defendant testified that 
decedent's car had one red stop light in the rear of the car on the 
left hand side and that it was burning just befere the accident, He 
further testified that he did not know whether the light was burning 
all the way along before the accident, and while he attempted to 
qualify this statement the jury would have had a right to infer from 
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his entire evidence on the subject of the red stop light that it was 
on just before the accident but not before, % cannot agree with 
defendant's contention that for the purposes of the motion to direct 
a verdict the only reasonable inference that could be drawn from 
defendant's evidence was that the deceased did not signal his inten= 
tion to slew dom "with outstretched arm." The witness was vitally 
interested in the result of the trial, and the jury had the right te 
closely scrutinize his entire testimony in order to determine the facts 
surrounding the accident. Because decedent knew the neighborhood in 
question and defendant did not, it was arranged that defendant should 
follow decedent, which situation required that defendant should pay 
close attention to the movements of decedent's car. It was past mid- 
night, there were no other cars upon the road at the time, and decedent 
had every right to assume that defendant would pay close attention to 
the movements of the car of the former, Defendant testified that he 
did not know where Cumberland road was and that it was because of that 
fact that decedent took the leads that when he, defendant, turned his 
head "to see if it was Cumberland" he was in the middle of the inter- 
section of Higgins road and Cumberland avenue. As he did not know 
the street the only reasonable inference to be drawn from his evidence 
is that he turned his head in an effort to see a street sign, While 
he testified that turning his head to the right and back again took a 
"fraction of a second,” he further stated that his estimate of time 
Was just a guess, that he “can't estimate it really," and the jury 
would have been warranted in finding from certain of his evidence that 
the time taken in the *“Look®* was much longer than the fraction of a 
second. He stated that when he first turned his head to look he was 
in the middle of the intersection of Higgins road and Cumberland 
avenue and that the collision occurred “probably two hundred feet, 
maybe a hundred and fifty feet. I am not sure * * * north of the 
intersection at Cumberland.” Defendant further stated that the 
"look" "ended when I was about fifty feet from him," It is a reason= 
| able inference from his evidence that he was still looking for a street 
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Sign after he had passed the intersection and that the accident was 
due to that fact. If defendant, after turning around, again looked 
at decedent's ear when he was about fifty feet from him, as he says 
he did, why did he run into decedent's moving car? He states that 
when he looked around again he saw that decedent's car was slowing up 
but that at the time of the impact decedent's car was still going 
fifteen miles an hour; that both cars were "going parallel to the 
edge of the highway" until after the impact; thet Higgins road is 

a broad highway and had two lanes for the northwesterly traffic. 
Nevertheless, he admits that he made no effort to turn his car to one 
side, and that he hit the rear end of decedent's ear "squarely," 
“directly in back.” If, when he was in the middle of the inter- 
section, he suspected that they were passing Cumberland avenue, he 
could then have driven alongside of decedent's car and made known 
his suspicions to decedent, The jury were fully warranted in finding 
that defendant drove his ear directly into the back of decedent's car 
because he was still looking for a street sign on the street that he | 
had just passed. His negligenss Ahe death of his friend, We hold 
that defendant's contention that the trial court should have directed 
a verdict for defendant is without merit, 

While in his brief defendant makes the point that "the 
verdict of the jury and the judgment entered thereon are contrary te 
the manifest weight of the evidence in the case," in his argument 
he concedes that “our point should probably be that the verdict is 
against the only evidenee in the case rather than egainst the manifest 
weight of the evidenee in the case," 

That this case was well tried is evident from the fact that 
the able and experienced lawyers for defendant are unable to urge 
errors that are commonly assigned in a case of this kind, 

The judgment of the Superior court of Cook county should 


be and it is affirmed, 
JUDGMENT AFFIRMED, 


Sullivan, P, J,, and Friend, J., concur, 
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PETER J, KASPER (Mary Kasper, as 


assignee of Peter J. Eeaper and 
as Administratrix o 
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~—— \ / 
of Peter J, Kasper bstit d 4) é 
as complainant), : E) 
Appellant, ) t ; 
e) [PPEAL FROM SUPERIOR 
f) COURT OF cdeK couNTY, 
DURAND-MeNEIL<—EDRNERs COMPANY, ED i f 4 
HERBERT DELAFIERD . E ) y _ 
DOWNS, JENNIE E, “ALLEN, HARRIETT pF) ‘ ee 
A. TROWBRIDGE, MABEL D.{PINE, F ) a 
Poppe W. eee ITH COOK EB 2 Sea Tet po 
DURAND, CARO h 4 fh i ee r 
RUTH LEWIS (Defendants), : V4 1.4. 079 


“ Appellees. 
MR. JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT, 

On June 28, 1928, Peter J, Kasper filed a verified bill for 
an accounting, the purpose of whieh was to recover certain ‘bonuses” 
which he claimed to be due him under a written undertaking of Durand 
& Kasper Company. On November 17, 1933, an amended and supplemental 
bill was filed, On April 30, 1934, for a consideration of $525, 

Peter J. Kasper assigned to William Henry Kasper ali proceeds coming 
to him out of the instant case, On the same date and for the same 
consideration, William H. Kasper assigned to Mary Kasper all rights 
acquired by him in the instant case by the assignment from Peter Je 
Kasper, Peter J, Kasper died April 4, 1938. The original defendants 
were Durand & Kasper Company, H. C. Durand, Walter B. Downs, Herbert 
Delafield, Jennie E, Allen, Harriett A, Trowbridge, Mabel D. Pine, 
Bertha W. Yaggey, Ruth Lewis and Durand-MeNeil-Horner Company, These 
defendants are all made parties defendant in the verified amended and 
supplemental bill save H, C. Durand, as to whom the bill represents 
that “said H, C, Durand, whose full name is Harry C. Durand, on or 
about November 15, 1929, departed this life; that said Harry C. Durand 
left him surviving as his only heirs at law, his wife, Edith Cook 
Durand and his daughter Carolyn Durand," who were made parties defend~ 
ant. The cause was referred to a taster, who found that there was due 
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complainant $24,700.15, and recommended “that a decree be entered in 
favor of the complainant and against the defendant, Durand & Kasper 
Company, in accerdance with the prayer of the bill of complaint and 

the foregoing findings,” The master made no recommendations as to any 
of the other defendants, Plaintiff filed no objections to the master's 
report. Defendants filed numerous objections, ali of which were over- 
ruled. By agreement additional testimony was taken before the trial | 
court, The exceptions to the master's report were sustained and the bill 
of complaint was dismissed for want of equity. Plaintiff appeals, 

Plaintiff's claim is based upon the following letter: 

“Chicago, May 12, 1913 
“ir, P, J. Kasper 
"Dear Sir: 

"Confirming our conversation in regard to the bonus to be 
paid you by the ‘company in eddition to your regular salary, I write to 
state that it is to be on the following basis, wiz: An amount equiva- 
lent to the net earnings in exeess of five per cent on $75006.00 par 
value of the capital stock of the Company for the year 1913. 

"To illustrate: If the Company earned ten per cent applicable 
to dividends you would receive $3750,00 as a bonus which is five per 
cent of $75000,00, The amount paid to you es bonus shall be charged 
to the expense account of the Company. 

"Very truly, 

"Durand & Kasper Co, 

"By H. C. Durand, 
“Pres, " 

It was stipulated that no bonus was paid P. J, Kasper for the year 1913 
as the profits of the company for said year were not sufficient te 
entitle him to a bonus for said year under the terms of the aforesaid 
letter; that ne bonus was paid to anyone, other than P,. J. Kasper, for 
the year 1914; and no bonuses were paid to anyone prior to 1914; “that 
for the years 1915, 1916, 1917 and 1918, respectively, P. J. Kasper's 
bonus was computed before the aggregate amount of the bonuses paid to 
others, than Kasper, for said respective years, were first deducted from 
earnings; but that in computing P, J, Kasper's bonus for the year 1919, 
the aggregate amount of the bonuses paid to others, than Kasper, for 


said year was first deducted from the earnings of the company; that 
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P. J. Kasper's bonus for the year 1919, computed as it was for said 
year, that is, after first deducting from earnings the aggregate 
amount of the bonug paid to others, amounted to the sum of $62,328.75. 
He, however, was paid as a bonus for said year the sum of $63,000.00," 
It was further stipulated that "if P. J. Kasper's bonus for each of 
the years 1915, 1916, 1917 and 1918, respectively, had been computed 
as it was in 1919, that is, after deducting the bonuses paid to others 
for said year, then the aggregate amount of his bonuses for said years 
1915, 1916, 1917 and 1918 would be $7,537250 less than if computed 

as said bonus was for said years, that is, without first deducting 
from earnings the aggregate amount of bonuses paid to others for said 


respective years, as shown by the following tabulation, to-wit: 











Column 1. Column 2.2 Column 3. Colum 4, 
Bonuses paid te 7500/500,000 Less 25% of Col. Claimed 
others for years thereof as per 2 to which Kasper bonus 
designated ponus agreement is entitled to on reduction 

acct, of stock for years 
distribution under designated 
terms of consoli-—- 
dation agreement 

$ 9,000 00 $ 1,350.00 $ 337650 $1,012.50 

20,000.00 3,000,00 750,00 2,250.00 

19, 500,00 25925400 731425 29193073 

18,509,00 LR S274 O3lL 

$67,000 ,00 $10 ,050,00 $ 2,512.50 $7 5537630" 


It was further stipulated "that P. J. Kasper claims that his bonus 
for 1919 should have been computed as his said bonus was for the 

years 1915, 1916, 1917 and 1918, that is, without first deducting 

the bonuses paid others for said respective years; and that not having 
so computed it, he was paid $6,660.00 less than he should have been 
paid by reason of such computation, as shown calculated in the 


following tabulation, to-wit: 











Column 1. Column 2, Column 3, Column 4, 
Bonus paid to 7500/500 ,000 Less 25% of Col, Amount Kasper 
others for thereof as 2 to which Kasper claims by 
1919 per bonus is entitled on reason above 

agreement acct, of stock method of 
distribution computation 
under terms of 
consolidation 
agreement 
$59, 200,00. $8, 880,00 $2, 220,00 $6,660.00" 
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It was further stipulated "that Kasper owned in 1913 and continuously 
thereafter up to and at the time of the consolidation and merger of 
Durand & Kasper Co, with iicNeil and Higgins Company and Henry Horner 
& Co., one-fourth of the outstanding capital stoek of Durand & Xasper 
Co." Kasper received the following bonuses: 1914, $17,370; 1915, 
$18,690; 1916, $35,433; 1917, $30,607.50; 1918, $16,245; 1919, 
$63,000; 1920, Nome (loss year), Plaintiff claims that upon a proper 
construction of the letter of May 12, 1913, Kasper was entitled to 
have his bonuses calculated on the net earnings of the company before 
any bonuses given to others in the year 1919 were deducted; that as 
the net earnings of Durand & Kasper Company for the year 1919 are 
stipulated, it follows that if plaintiff's construction of the letter 
of Way 12, 1913, is to be followed, Kasper was entitled to an addi- 
tional amount for the year 1919, Plaintiff further claims that for 
the years 1915, 1916, 1917 and 1918 the parties, in determining the 
bonus due Kasper, followed plaintiff's interpretation of the said 
Letter, and that it is the duty of the courts te adopt the contempeo= 
raneous construction of the contract by the parties, 

The material facts, all of which are prectically undisputed, 
are: Durand & Kasper Company, incorporated in 1893 under the laws of 
this State, was engaged in the wholesale grocery business until its 
consolidation with two other companies on september 9, 1921, The 
capital stoek of the company was $500,000, divided into 5,000 shares 
of $100 par value each, For many years prior to the consolidation 
Kasper owned 1,250 shares of the stock of the company, During the 
entire existence of the company he was a member of the board of 
directors, He was elected second vice president at the first meeting 
of the said board and held that office until July 15, 1897, on which 
date he was elected treasurer, which office he held until January 26, 
1907, when he was elected first vice president, which office he held 
until the consolidation. During the existence of the company fifty— 
three stockholders! meetings were held and Kasper attended them all, 
During the same period he attended all of the directors! meetings, 
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seventy—one in number, On October 22, 1898, Kasper was elected as 

one of the three members of the "Board Rate Committee," and he remained 
a member of that committee until the consolidation. The by-laws 
provided that the board rate committee should examine, in each January, 
the books and balance sheet of the corporation and certify to the 
secretary, in writing, the value of each share of stock, such value 

to be determined by adding to the par value the proportion of all 
surplus funds and undivided profits and deducting the proportion of 
all losses and of the guarantee fund as fixed by the directors 
applicable to such stock, The by-laws further provided that a balance 
sheet from the books of the company should be made during the month of 
January showing the actual condition of the corporation on the first 
day of January in each year, On May 12, 1913, the letter heretofore 
referred to was written. On Mareh 11, 1914, at a meeting of the board 
of directors the following occurred: "Profit and loss and balanee 
sheet of December 31, 1913, was read and unanimously approved," and 

a motion was made and seconded "that the special arrangement with lr, 
P. J. Kasper for the year 1913, as evidenced by a letter of May 12, 
1913, signed by Mr, H. C,. Durand, Pres,, be in force for the year 
1914," which motion was unanimously carried. On January 29, 1915, 

at a meeting of the board of directors, the following occurred: "Profit 
and loss and balance sheet was presented, showing the condition ef the 
business on December 31, 1914, and upon the motion of Peter J, Kasper, 
duly seconded, it was unanimously approved and ordered placed on file; 
and on motion of Peter J. Kasper, duly seconded, a dividend for the 
year 1914, at the rate of 15 per cent on the capital steck of the 
corporation was unanimously declared, the same to be paid as of 
January 1, 1915; and it was further moved that the balance of the 
undivided profits, amounting to $48,450,72, be eredited te surplus 
account, which motion was unanimously carried, Motion of Peter J, 
Kasper, duly seconded, that 'the special arrangement with Peter J. 
Kasper, as evidenced by letter of May 12, 1913, on file, be continued 
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during the year 1915' was unanimously carried." On January 27, 1916, 
at a meeting of the board of directors, the following occurred: "Profit 
and — sheet of December 31, 1915, was presented and, on 
motion of Peter J, Kasper, duly seconded, was unanimously approved 

and ordered placed on file, On motion of P, J, Kasper, duly seconded, 
a dividend for the year 1915 of 20 per cent on the capital stock of the 
corporation was unanimously declared, the same to be paid as ef January 
1, 1916; and it was further moved and unanimously carried that the 
balance of the undivided profits, amounting to $21,925.72, be eredited 
to surplus account. Motion was made by Herbert Delafield, seconded 
by Peter J. Kasper, that ‘the special arrangement with Peter J. Kasper 
be continued this year, as evidenced by letter of May 12, 1913, on 
file,' which motion was unanimously approved,” At a meeting of the 
board of directors held January 31, 1917, the following occurred: 

“The profit and loss and balance sheet of December 30, 1916, was 
presented and, on motion of Peter J, Kasper, duly seconded, was 
unanimously approved, The action of the officers in paying the 
foliowing additional salary and bonus to officers and department 
managers was unanimously approved: PF, J, Kasper, additional salary, 
$2,000.00; H. C. Durand, additional salary, $2,000.00; Peter J, 
Kasper, Bonus, $35,433.00, as per special arrangement May 12, 1913; 

H. C. Durand, Bonus, $5,500.00; W.B. Downs, Bonus, $1,500,003 H, 
Delafield, Bonus, $4,000,003; J, E, Stephan, Bonus, $3,000.00; R. Walsh, 
Bonus, $1,000.00, Upon the motion of !1. C, Durand, seconded by P. J. 
Kasper and unanimously carried, it was moved ‘that the speeial arrange— 
ment with Peter J, Kasper, evidenced by letter of May 12, 1913, be 
continued,'" At a meeting of the board of directors held on April — 
29, 1918, the following occurred: "Profit and less and balanee sheet 
was submitted and unanimously approved, and the action of the officers 
in paying the following bonuses was also unanimously approveds Peter 
J. Kasper, Bonus, $30,607.50, as per special arrangewent May 12, 1913; 
Henry C. Durand, Bonus, $6,000.00; Herbert Delafield, Boms, $4,000,003 
Walter B. Downs, Bonus, $1,500.00; Wm. J, Schreinier, Bonus, $1,000.00; 
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Richard Walsh, Bonus, $3,000.00; John &, Stephan, Bonus, $3,000,00; 
E. U. Plant, Bonus, $1,000.00, Upon motion of Peter J, Kasper, duly 
seconded, it was unanimously carried that the officers' salaries be 
fixed as last year, ‘also the special arrangement with Peter J, 
Kasper, evidenced by letter of May 12, 1913, was continued,’ On 
motion of Peter J, Kasper, duly seconded, a dividend of 25 per cent 
was declared." At a meeting of the board of directors held on April 
8, 1919, the following occurred: "The profit and loss and balance 
sheet of December 31, 1915, was submitted and approved, On motion of 
Peter J. Kasper, duly seconded and unanivously carried, a dividend 
of 16 per cent was declared, On motion duly made and unanimously 
carried the action taken on November 4, 1915, of transferring the 
undivided profits of. $259,768.42 to surplus account was approved, On 


motion duly made and unanimously carried the payment on December 31, 


1918, of the following list of bonuses was approved: H. C, Durand, 


$6,000,003; Peter J, Kasper, $16,245.00; H, Delafield, $6,000.00; 

W. B. Dowms, $1,500,003 R, Walsh, $3,000.00; #. U. Plant, $1,000.00; 
W. J. Schreinier, $1,000.00, It was moved by lir. Knight and seconded 
by Mr. Delafield that the officers salaries be the same as last year, 
‘including the special arrangement with Peter J, Kasper, evidenced by 
letter of Way 12, 1913,' whieh motion was unanimously carried," The 
meeting of the beard of directors held on May 26, 1920, is an important 
one in passing upon plaintiff's elaim, The following there occurred: 
"The profit and loss and balance sheet of December 31, 1919, was 
unanimously approved and ordered placed on file. On motion of Peter 
J. Kasper, duly seconded and unanimously carried, a dividend of 30 

per cent on the capital stock was declared, It was moved by Mr, 
Knight, seconded by Peter J, Kasper, that $193,862.04 be credited to 
surplus account and charged to undivided profits, which motion was 
unanimously carried, Mr. Knight moved, seconded by Mr. Delafield, 
that "the special arrangement with P. J, Kasper, evidenced by letter 
of May 12, 1913, be renewed for the present year,' which was unani- 
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mously approved, The following bomuses paid December 31, 1919, were 
unanimously approved: Peter J, Kasper, $63,000.00; Henry Cc. Durand, 
$15,000,003; Herbert Delafield, $20,000.00; ‘alter B. Downs, $3,000,003; — 
R. Walsh, $9,000.00; J, 2, Stephan, $3,000.00; J, ¥, Souders, $1,000,00; 
P. Sehlander, $1,500,003; FP, Pields, $600,003 Robert Kasper, $1,500.C03 
T. D. Gray, $1,000.00; =, U. Plant, $1,500,003 Geo, Schlidge, $600.00; 
J. Ae Popp, $1,900,003 W. J. Schreinier, $2,500.00; A, H. Whitman, 
$900,003; T. A. Hoy, $600,003 A. %, Holmberg, $600.00." At a meeting 
of the board held on Mareh 1, 1921, the annual profit and loss and 
balance sheet of December 31, 1920, was unanimously approved, On 
September 9, 1921, Durand & Kasper Company consolidated with MeNeil, 
Higgins & Company and Henry Horner & Company, forming Wholesale Grocers! 
4ssociation, which name was afterward changed to Durand-MelNeil-—Horner 
Company. In connection with the process of consolidation, at a meeting 
of the board of directors of Durand & Kasper Company on August 8, 1921, 
the cheirman of the meeting stated that Durand 4 Kasper Company was 
indebted to the following named persons in the amounts set opposite 
their respective names, as follows: Estate of Calvin Durand, $200,0003 
Henry C. Durend et al. $75,000; Herbert Delafield, $12,500; P. J. 
Kasper, $100,000, and that said persons had offered to accept in payment 
of the indebtedness shares of the capital stock of the new company, at 
par, equal to the amount of such indebtedness; that the matter was 
discussed and thereupon a resolution was passed and approved by all of 
the directors, including the complainant, that the offer of the above 
named persons to accept shares of capital stock of the new company in 
payment of Durand & Kasper Company's indebtedness to each of them be 
accepted, Kasper signed the minutes of the meeting and the $100,000 

due him was subsequently paid to him by the issuance of first preferred 
stock of the new consolidated company, In the consolidation agreement 
it was further provided that the stockholders of Durand & Kasper Company 
should receive stock in the consolidated company based on the net value 
of the assets of Durand & Kasper Company. Im ascertaining such value 
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all bills and accounts receivable and claims against railroads and 
others which had been written off the books of Durand & Kasper Company 
and which did not appear thereon on July 1, 1921, but which were 
collected and recovered during the period from July 1, 1921, to July 
1, 1922, were credited and added to the assets of that company and 
considered in determining the net value of its assets, Kasper received 
eredit for such collections in the amount of the stock of the consoli- 
dated company which he received, After July 1, 1922, when the stock 
settlement was made by the new consolidated company with the stock- 
holders of the consolidating companies, the remaining uncollected 
accounts were placed in trust accounts with the new company, the 
account for the former stockholders of Durand & Kasper Company being 
known as Trust Account No. 95. On February 8, 1923, the following 
letter was addressed to the new company: 
"Durand-MeNeil-Horner Company, 
"301 East Grand Avenue, 
"Chicago, Illinois, 
"Gentlemen: 
» the undersigned, stockholders of Durand & Kasper 
Company, hereby authorize you to pay and distribute to our respective 
accounts with you, our pro rata share of the money which you now hold 
or which may hereafter be paid into and received by you in the trust 
fund held for the stockholders of said Durand & Kasper Company. 
"Yours truly, 
"Henry Calvin Durand, 
"Peter J. Kasper 
"Herbert Delafield, 
"Walter B. Downs." 
From 1923 to 1927 ten distributions, aggregating $71,850, out pf said 
trust account, were made to the former stockholders of Durand & Kasper 
Company, Kasper receiving $17,850. It is undisputed that he made no 
objection to the amounts that he or the other stockholders in the old 
company received, Kasper was active in the collection of funds that 
were placed in the trust account and evidence introduced by defendants 
shows that three-quarters of the distributions were made at his 
Suggestion. He was a director and a stockholder in the new company 
until February 7, 1927. On September 19, 1921, he was elected a member 


of the executive committee of the new company; uma on December 10, 1921, 
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he was elected general manager, and on February 22, 1922, he was 
elected vice president, which effices he held until May 22, 1922, WNe 
claim was filed by Kasper against the estate of Henry C. Durand during 
the administration of his estate, 

It is clear that the letter of May 12, 1913, was understood 
by all of the parties to be a contract for one year only, which would 
lapse unless extended by action of the board, Kasper, upon several 
occasions, moved that the special arrangement evideneed by the letter 
of Miay 12, 1913, be continued for another year. 

Arthur E, Holmberg, a witness for plaintiff, was connected 
with the collection and credit department of Durand & Kasper Company, 
He testified that it was his custom to submit copies of the balance 
sheets to Kasper before board meetings and that he was prepared to 
explain the balanee sheets to Kasper and the other directors, if called 
upon to do so, The record shows that it was the custom to submit a 
“profit and less and balance sheet" to the board, and that on a number 
of occasions Kasper moved for the approval of the same. Plaintiff con- 
cedes that Henry C. Durand did net devote his entire time to the busi=- 
ness, because of ill health, 

Defendants contend, inter alia, that the record shews that 
Kasper attended all of the directors' and stockholders! meetings ef 
Durand & Kasper Company from its inception until the consolidation 
in 1921; that he was the dominant person at said meetings and made 
practically all of the important motions; that as an officer, director, 
and member of the board rate committee he had access to the financial 
data of the company, not only before the directors! meetings at which 
the bonuses were voted, but at sll times; that he voted for all of the 
bonuses after he had been furnished with balance sheets and income 
statements by Holmberg prior to the meetings at which the bonuses were 
voted; that no other reasonable conclusion can be drawn from the evidence 
than that he voted for the bonuses with full imowledge of the facts; 
that, aside from the fact that he had such actual knowledge as a 
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director, he was chargeable with knowledge of the financial condition 
of the company and the method of computing his bonus; that at the time 
of the consolidation, in which Kasper took an active part, the assets 
and liabilities of Durand & Kasper Company and the other consclidating 
companies were definitely determined and set forthg that stock in the 
consolidated company was issued to the stockholders of Durand & Kasper 
Company in accordance with such determination and by the express con- 
sent and agreement of Kasper and the other stockholders; that by his 
participation in the consolidation agreements Kasper is estopped from 
Claiming any further bonus; that Kasper accepted ten distributions of 
the proceeds of Trust Account No, 95 on the basis of his pro rata share 
ef stock ownership over the period from 1923 to 1927 without ebjection, 
and that he was instrumental in collecting many of the items recovered 
into the trust account and usually caused the distributions of the pro- 
eeeds of Trust Account No, 95 to be made, 

While plaintiff, in her brief, intimates that there was a 
bold attempt to deceive or defraud Kasper out of moneys which were 
due him, upon the oral argument her counsel conceded that there was 
ne evidence to support a theory of fact that fraud had been practiced 
upon Kasper, Piaintiff, concedes that Kasper was the “predominant 
factor in the Durand & Kasper Company,” but contends that his work 
of buying merchandise on the one hand and supervising the selling of 
it on the other, "gave him no time to supervise or study the bookkeeping 
features of the business and left him unfamiliar with sueh subjects." 
The fact that Kasper attended all of the directors’ and stockholders’ 
meetings during the existence of Durand & Kasper Company shows that he 
paid close attention to the affairs of the corporation. As a member 
of the board rate committee it was his duty to examine the books of the 
corporation and to ascertain the sctual condition of the corporation, 
As heretofore stated, when “profit and loss and balance sheets" were 
presented to the board Kasper on a number of occesions moved for the 
approval of the same. As further tending to prove that he was familiar 
with the condition of the company, it appears that all motions for the 
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payment of dividends were made by Kasper, At the time of the bomus 
payments Calvin Durand was deceased and Henry C. Durand was unable to 
devote much time to the business of the company because of illness, 

It will be noted that while the amended and supplemental bill 
prays for an accounting against Durand & Kasper Company, Walter B, Downs, 
Herbert Delafield, Jennie E, Allen, Harriett A, Trowbridge, Mabel D. Pine, 
Bertha W. Yaggey, Ruth Lewis, Edith Cook Durand, Carolyn Durand and 
Durand-licNeil-Horner Company, the master found that plaintiff was 
entitled to an accounting from defendant Durand & Kasper Company, and 
recommended "that a decree be entered in favor of the complainant and 
against the defendant, Durand & Kasper Company, in accordance with the 
prayer of the bill of complaint and the foregoing findings." As plain- 
tiff filed no objections to the master's report she acquiesced in the 
master's findings and recommendations and abandoned her claim for an 
accounting against the other defendants. 

After a careful review of the reeord we have reached the con- 
clusion that defendants' contentions, above stated, are meritorious, 
and that Kasper's actions as a stockholder, director and official of 
Durand & Kasper Company, preclude the assertion of the instant claim, 

In our opinion Kasper was paid for the year 1919 the bonus to 
which he was entitled under the letter of May 12, 1913, But plaintiff 
argues that for the years 1915, 1916, 1917 and 1918 Durand & Kasper 
Company construed the letter te mean that the bonus of Kasper was to 
be calculated on the company's earnings for each of the years before 
any bonuses voted to other persons were deducted, and that it is the 
duty of the court to adopt the interpretation which the parties them—- 
selves placed upon the letter during the four years in question, Defend= 
ants contend that the contract is not ambiguous and therefere the rule 
relied upon by plaintiff does not apply, Defendants argue that the 
last paragraph of the letter of May 12, 1913, makes it perfectly clear 
that Kasper's bonus must be determined in relation to net earnings 
“applicable to dividends," and they cite authorities that hold that net 
proceeds available fer dividends are those which remain after deducting 
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all expenses which have been incurred and all losses which have been 
sustained, and defendants insist that the bonuses paid to other parties 
for the year 1919 were a part of the expenses of the company, and, 
therefore, the manner of calculating Kasper's bonus for the year 1919, 
by the beard of directors, was in accordance with the contract, and the 
manner of computing Kasper's bonuses for the years 1915, 1916, 1917 
and 1918 was not in accoftdance with the contract. Defendants further 
contend that even if the doctrine of interpretation by the parties 
has any application to the instant case it appears that the directers 
at the meeting on May 26, 1920, gave a different interpretation to the 
contract than the one they had given it during the years 1915, 1916, 
1917 and 1918. Plaintiff's answer to this argument is that the inter- 
pretation placed upon the contract at the meeting of May 26, 1920, was 
"without the knowledge, approval or consent of Kasper." We are satis- 
fied that the facts do not sustain this position of plaintiff, It is 
conceded that the amount of the bonus paid Kasper for the year 1919, 
$63,000, was reached by computing Kasper's bonus after the bonuses paid 
to others had been deducted, and then arbitrarily adding to the amount 
reached the sum of $671.25 to make a round figure of $63,000. As defend- 
ants state, an examination of the “profit and loss and balance sheet" 
presented at the meeting of the board of directors on May 26, 1920, would 
have show just how his bonus was determined, Plaintiff's counsel admits 
that the even figure, $63,000, might look like "a strange coincidence," 
but that it was not sufficient to arouse in Kasper a suspicion that 
his associates were subjecting him to any fraudulent practices, As 
heretofore stated, the fraud charges were abandoned by plaintiff upon 
the oral argument. No other reasonable conclusion can be reached from 
the record than that Kasper, at the meeting of the board of directors 
held on May 26, 1920, understood the method of computing his bonus 
and approved the same, 

It appears that in the year 1927 the Federal Government refunded 
to Durand & Sespee/a mat amount of $31,558.55 on account of the income 
tax paid by that company for the year 1919. Plaintiff argues, as we 
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understand it, that this refund item should be credited back as a 
part of the earnings of Durand & Kasper Company in 1919 and that when 
such credit is made Kasper would be entitled to an additional sum of 
$3,550.34 on account of his 1919 bonus, We find no merit in this 
contention, Plaintiff cites no authorities fer her statement that 
"moneys collected after a corporation has ceased to do business 
necessarily revert back to and are attributable te the year in which 
the business involving them was done," The net amount of the tax 
refund was deposited to the account of Trust No, 95. ‘This trust fund 
was distributed in accordance with the letter ef February 8, 1923, 
addressed to Durand-lcNeil-Horner Company and signed by Henry Calvin 
Durand, Peter J. Kasper, Herbert Delafield and Walter B. Downs, As 
we have heretofore stated, Kasper was active in the collection of 
funds that went into the said trust fund and in the ten distributions 
that were made from the fund, and he received $17,850 as his share of 
the amounts distributed, Plaintiff seeks to avoid the effect of 
Kasper's actions in the matter of the trust fund by contending that 
"it is true that Peter J, Kasper accepted a number of distributions out 
of Trust 95 but he is not shown to have any appreciable knowledge of 
the sources from whence came the funds received by him." This argument 
is completely answered by the facts, which show that he took a very 
active interest in the trust fund, 

It would unduly lengthen this opinion to consider other grounds 
raised by defendants in support of the instant decree, 

The decree in the instant case recites "that the Bill of 
Complaint in this said cause be, and the same is hereby, dismissed for 
want of equity," ete, Plaintiff calls attention to the fact that an 
amended and supplemental bill of complaint, "a complete pleading, in 
and by itself," was filed in the cause, and she argues that as the 
amended and supplemental bill of complaint eliminated the bill of conm- 
plaint from the case, the decree must be reversed because it dismissed 
only the bill of complaint which was nonexistent at the time of the 


decree, This contenticn hardly merits serious consideration, Even — 
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if there were any merit in it it would avail plaintiff nothing, as 
the order in that case would be that the cause be reversed and remanded 
with directions to the trial court to dismiss the amended and supple= 
' mental bill of complaint. In Wright v, Risser, 290 Ill. App. 576, 
the court says (pp. 581, 582): “The author of the article on 'Equity' 
in 21 C. J. 532, sec. 640, after stating that an amended bill is con- 
sidered as a continuation of the original bill and with the original 
bill constitutes but a single bill and one record goes on to say that 
‘an amendment may, however, be so framed as to become a substitute for 
all that has gone before and become the only bill before the court, 
4n original bill may be entirely superseded by an amended bill which 
in effect is a new original bill.' In Bradish v, Grant, 119 Ill. 606, 
611, the court said: ‘The amendment of a bill does not put two bills 
into the case, There remains afterward but one bill, the bill as 
amended, * * * An amended bill is considered as an original bill.' 
In Joiner v, Fowler, 133 Ill. App. 38, the court said that by filing 
an amended bill, the complainants abandoned their original biii and 
transferred their whole cause of action to and merged it in ths amended 
bill, In Benjamin v, Manufacturers' Terminal Co,, 246 Ill. App. 590, 
this court held that when an amended bill is filed by leave of court, 
there are not two bills then pending but that the amended bill is then 
considered as the original bill. The only pleading therefore before 
the chancellor or to be considered by this court is the sufficiency of 
the third amended complaint, which was filed by leave of court after 
the chancellor had held the original, first and second amended com- 
plainants insufficient," 

The decree of the Superior court of Cook county is a just 


one and it is affirmed, : 
DECREE AFFIRMED, 


Sullivan, P,. J., and Friend, J,, concur, 
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THE PROFLE OF THE Stgre oF 


MR, JUSTICE SCANLAN DUZIVERUD THR OFINION OF THR COURT, 
On November 29, 1935, Leone Leaner, by leave ef court, 
filed « verified “Bastardy Cemplaint,* in which she alleged that 
on Hay 23, 1935, she wes delivered of a female child in the city 
eof Chicago; that «et the time ashe wae so delivered of said child 
she was ond still is am wuterried woman, end that Gus Vaelames, 
of Chicago, is the father of seid child, A warrant issued for 
the arrest of defendant, He entered « plea of net guilty ani 
waived « jury trial, After evidence heerd the trial court found 
defendant not guilty and entered an order dlecharging him. The 
complainant, Leona Leaner, appeals, : 
it is strenuously argued in this court that the 
eompleinant did not receive « fair trial and that the finding 
of not guilty was not justified umder the ovidenee, After 
carefully reading the entire resord we are satisfied that justice 
requires that there be a retrial of this cause, 
The judgment of the Municipal court of Chicage is reversed 
ea the ceuse is remanded for a new trial, 


JULCMENT REVERSED AND CAUSE 


Sullivan, P. ves and Priend, Hus i 
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VICTORIA BURNHAM 4t all, 
(Plaintiffs) ; AppeHlees, 
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FRANK R. COTE/ et aly, 
(Defendants : 
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RALPH COTUGNO and N, Ss 

doing business as Midwes 

ite & liarble Works, 4 
(Defendants) Appellants, 
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MR, JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT, 


Ralph Cotugno and N, Salvatori, doing business as Midwest 
Granite & Marble Works, defendants (hereinafter called appellants), 
appeal from an order appointing a receiver for certain premises, 

On June 3, 1938, plaintiffs filed their verified complaint 
against a number of defendants, two of whom are appellants, The 
complaint consisted of two counts, the first praying for the partition 
of certain real estate in Cook county, Illinois, and the second sought 
to recover rents from appellants for the use and occupancy of a part of 
the premises in question, Appellants filed an appearance and also a 
written demand for a jury trial as to the issues raised by the second 
count. On June 16, 1938, plaintiffs made a motion before Judge 
Klarkowski, then sitting in chancery in the Circuit court, asking for 
the appointment of a receiver for the premises deseribed in the complaint, 
and in support of the motion offered the verified complaint, The order 
entered by Judge Klarkowski recites that the court heard the motion, 
considered the complaint and the arguments of counsel, and denied the 
motion, From the record it appears that no further steps were taken in 
the eause until October 6, 1939, when plaintiffs appeared before Judge 
3 » then sitting as a chancellor, and moved for the appointment of 
| receiver upon the allegations contained in the verified complaint, 
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The verified complaint had not been amended since the application for 
a receiver had been made before Judge Klarkowski and no petition or 
evidence was presented to Judge Rush showing any new facts or circum 
stanees, or changed conditions, Appellants objected to the appointment 
of a receiver and called the attention of Judge Rush te the order 
entered by Judge Klarkowski on June 16, 1938; nevertheless, Judge 
Rush entered the order appointing a receiver, 

Appellants contend that under the record Judge Rush committed 
reversible error in entering the order appointing the receiver, 

The law governing the instant appeal is plain. In Kelly vy, 
Marks, 267 I11. App. 199, complainant moved for the appointment of a 
qeseiver/ hag Trude. Judge Trude entered an order denying the motion 
“at this time." Thereupon complainant filed certain amendments to 
the original bill and the bill as amended was verified. Thereupon 
complainant made a second motion for the appointment of a receiver, 
before Judge Finnegan, upon the bill as amended, At the hearing upon 
the motion complainant introduced certain oral and documentary evidence 
in support of the motion and defendants made no attempt, by eral testi- 
mony or affidavits, to dispute the allegations of complainant's sworn 
bill as amended, or to sustain any of the allegations of their unsworn 
answer, The trial court thereupon appointed a receiver and the defend- 
ant appealed, in our opinion we stated (pp. 207, 208): “It is to be 
noticed that counsel for defendants do not contend that the facts as 
alleged in complainant's sworn bill as amended, supplemented by 
complainant's evidence introduced at the hearing of February 5, 1932, 
were not sufficient to warrant the appointment of a receiver, but their 
contentions, here urged as grounds for a reversal of the order in ques= 
tion, are in substance (1) that the entry of the order of sugust 10, 
1931, denying the motion for the receiver based on the original bill, 
is such an adjudication as bars the granting of the new motion for 
a receiver, though based upon the allegations of the bill as amended 
and supplemented by said evidence, and (2) that the court erred in 
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not allowing defendants to give complainant the bond as tendered in 
lieu of appointing a receiver, as provided by statute, As to counsels! 
first contention, we think it wholly lacking in merit, It clearly 
appears that on the first application the court, in refusing to appoint 
a receiver, was impressed by the allegation of defendants! counsel that 
the premises had a value of $40,000, On the second application, based 
upon the bill as amended and complainant's evidenee, new facts were 
presented to the court and it appeared without contradiction that the 
value of the premises was 'not im excess of $25,000,' or less than 
complainant's indebtedness secured by said first mortgage, Furthermore, 
the order of August 10, 1931, was an interlocutory one (3 Corpus Juris, 
sec, 412, p. 575) and one that could before final decree be modified or 
changed as new £: ral In Riggs v. Pursell, 74 N. ¥. 370, 378, 
379, it is said: ‘We do not understand the rules applicable to judg- 





ments as estoppels to be applicable to their full extent to orders made 
on motions. * * * Where additional facts are presented or defects in 
proof supplied, it is quite usual to grant leave to renew a motion which 
has been denied or to rehear one which has been granted.' In Sill v. 

2. : 2a» 11 Del, Ch, 93, 97 Atl. 617, 
619, it is said: ‘The suit is for a receiver based on insolvency, by 





appealing to a discretionary power given to the court, and it does not 
necessarily follow that the prior refusal of another court to appoint 
the receiver, based on certain allegations and a certain state of facts, 
would preclude this court under other facts from granting the relief,'" 
(Italics ours.) Other authorities to the same effect might be cited 





if it were necessary, 
In the instant case, Judge Kush, in effect, reviewed the judg=- 
ment of Judge Klarkowski and reversed it, If such « practice were 
allowed and followed it would produce an intolerable situation, 
The interlocutory order of the Circuit court of Cook county 
dated October 6, 1939, is reversed, 


INTERLOCUTORY ORDER DATED 
OCTOBER 6, 1939, REVERSED, 


Sullivan, P. J., and Friend, J., concur, 
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MICHAEL TAHENY, ) 
Appellee, jf. APPEAL FROM 
v. j \ f bap sound 
THE CATHOLIC BISHOP OF CHIg! fs OF frcsee 





ellant.; 
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Defendant appeals from a judgment in the sum of $1200 enter- 
ed on the finding of the court. The suit wae for balance claimed for 
services of plaintiff in the construction of the St. Bartholomew 
Chureh building, ; 

Plaintiff was employed by the pastor of the church, Hev. 
Joseph Morrison, about September 5, 1956, to observe the construction 
and to report any irregularities, He received the plans and speci- 
fications September 5, 1936. The building was under construction for 
about thirteen months, Uefendant paid plaintiff 613500 and claims no 
more is due. Plaintiff contends there wes an oral agreement he was to 
be paid 2% of the cost of construction of the building. The evidence 
shows this cost wae more than $135,000, Computed on this basis the 
amount earned by plaintiff would be =2700, 

Plaintiff was not a licensed architect. Defendant contends 
the services rendered by him constituted the practice of architecture; 
that the contract was therefore illegal and that plaintiff eannot 
recover on it. Defendant cites Section 2, Chapter 10-1/2, Ill. Rev. 
Stats. 1939, and Keenan v. Thuma, 240 Ill. App. 448. ‘There is no 
merit in the contention. The plans for the building were prepared by 
Gerald Barry ea licensed architect. Harry, under a written contract, 
was also employed to superintend the construction, The employment of 
plaintiff was special in ite nature and neither the statute nor the 
Keenan case are applicable, 

Defendant further contends that Pather Morrison was without 


authority to employ plaintiff (2 point argued et length with numerous 
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citations of authority). This contention also is without merit. The 


statement of claim alleged the employment, The affidavit of merits did 


not deny this. It did not raise the defense that Father Morrison was 
without authority and the evidence shows he had complete charge. 

The controlling qiestion in the case is of fact, namely, 
whether Father Morrison in behalf of the church agreed to psy plaintiff 
2% of the cost of construction. The burden of proof was upon plaintiff 
to show this by a preponderance of the evidence, Plaintiff's evidence 
of the alleged agreement to pay 2% consists of supposed oral state- 
ments made by Father Morrison, who is deceased, Fiaintiff teetified 
to the terms of his employment. A motion was made to strike his 
evidence on the ground that he wae inoheietont eines Merrigon was 
Gead, The motion was denied, The evidence shows plaintiff was a 
mason contractor of experience in construction work, He had received 
an injury which very much affected his capacity for service. Dr. 
Phelan, who wae physician for plaintiff and alse for Father “orrison, 
Called as a witness by plaintiff, testified he wae surprised seeing 
plaintiff en the job in view of his physical condition. Barry, the 
architect, had been hired to prepare the plans and specifications, 

Por thie service he was to recelve 3% of the cost of construction, He 
was also employed to euperintend and, in fact, performed the usual 
services of a superintendent and was paid therefor 2% of the cost of 
eonetruction, Plaintiff performed sirvtons for defendant at the re- 
quest of Father Morrison but there is no proof of what would have been 
reasonable compensation for these services. 

Plaintiff relied on an express contract and offered no evi- 
dence on the theory of quantum meruit, The only evidence of plaintiff 
on the iesue of fact is of alleged oral statements of Father Morrison, 
Father Morrison died June 28, 19338, Our Supreme court has said: 


** * * evidence of admissions made by persons since dead should be 
carefully serutinized and considered with all the evidence of the case, 


as it is likely to be abused." (Megginson v, Megginson, 367 Ill, 168, 
180; Delee v. Leahy, 278 Ill. App. 176.) 
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We have given ¢areful consideration to the evidence of 
plaintiff and hie witnesses, Plaintiff testified Pather Morrison asked 
him if he could “superintend" the building of the chureh for hin; that 
plaintiff said "yes", and that Father Morrison said, *I will pay you 
2% as I paid you on the convent"; to which plaintiff said, “All right." 
Plaintiff did not prove how much the convent coset nor how much he was 
paid for his services on it. Piaintiff further testified that several 
times in January and February, 1955, he went te see Father Morrison 
who was too 111 te see anybody, He then went back in Mareh when he 
saw Father Byron, the as#istant pastor. He testifies that Syron teld 
him that when Father Morrison, who wes ill, should be taken away, he 
(Byron) would have a right to sign cheeks and would write him one for 
$1200. He also saye that Father Byron teld him he could not pay him 
because he (plaintiff) did not have a written contrect. 

Byron denies having made any tuch statemente. He says he 
teld Morrison about plaintiff's claim and thst Morrison laughed at it 
and said he had never made any such agreement with plaintiff, which he 
(Byron) reported to plaintiff. whereupon, plaintiff beeame much ex- 
eited and said he had six or seven people who would testify thet he 
was to be paid 2% of the contract price, ‘Father Byron also says that 
Morrison told him and he told plaintiff that Morrison said if it had 
not been for him (Morrison) plaintiff would net have anything; that 
his last job was on the convent in 1930, and that the giving of the 
job to plaintiff was purely an act of charity; thet hie employment was 
because of the pleas of a number of the members of the Holy Name 
Society of the church; that he at no time promised plaintiff 2%, 

Plaintiff in rebuttal denied the conversations related by 
Byron. His testimony is upon the whole improbable and in view of his 
financial interest we think ought not to be accepted as true, fvi- 
dence as to whether plaintiff had any other employment after his work 
on the convent was excluded upon plaintiff's objection, we think 
erroneously, In view of the objection we think it is fair to assume 
he did not have any such employment. Plaintiff's daughter took the 
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~ 
stand to corroborate his testimony as to the construction of the 
convent but her evidence on this point turned out to be hearsay and 
was stricken by the court, 

Three friends testified to alleged admissions of father 
Morrison at a meeting of the Holy Name Society of the church held in 
October, 19357. One says that Morrison said he had employed plaintiff 
at the same rete of pay he paid him when he euperviced the con- 
struction of the convent, “which wae 2% ef the price of the centract, * 
Another testified father Norrison said, “Hichsel Taheny is going to 
supervice the new church, with the same salary he received when he 
supervised the sisters’ convent," This witness also says that about 
two weeks afterward Father Morrison eaid thet Mike wae taking care of 
everything; "he is getting 2% of what the cost of the building is.* 
Another says that Father Morrison in substanee said that plaintiff wae 
te superintend the construction ef the new church under the same con- 
ditions and same contract as he did when he hired him fer the building 
ef the convent. As already stated there i¢ no evidence as to the 
cost of the convent, the time plaintiff worked on it or the actual 
compensation he received for his work on it. 

Father Morrison's booke were produced and indicated plain- 
tiff had been paid in full. It seems extremely improbable that the 
pastor of the ehurch would hire two men to perform the seme service 
ana pay to them exactly the same compensation, The testiseny of plain- 
tiff in rebuttal denying conversations with Father Byron is improbable 
and gees far to diseredit his entire testimony. The evidence of Pr, 
Phelan, plaintiff's witness, indicates plaintiff had been paid for 
service on the convent $1300, and that Father Merrison understecd he 
was to receive the same amount for his work on the church building. 
Courts are slow to aceept testimony of conversations with those since 
Gead from persons financially interested. 


Plaintiff's case reats entirely on that kind of testimony, 
Considered with all the other evidence this testimony is extremely 
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improbable. Plaintiff introduced no evidence as to the reasonable 
worth of his services. If plaintiff's services were actually worth 
more than he received, ample evidence wat available. None was pro- 
G@uced. The absence of such evidence is significant. It was for 
plaintiff to prove his case by a preponderance of the evidence, The 
finding of the court is manifestly against the evidence. The judgment 
will be reversed, 

JUDGMENT REVERSES, 


O'Connor and MeSurely, JJ., concur, 
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JOSEPHINE CARDEMONE and THERESA 


Defendants, 
Appellant. 


MR. PRESIDING JUSTICE MATCHETT DELIVERED THE OPINION OF TEE COURT, 
Defendant, Marie Meyers, apoeals from a decree entered 
March 10, 1939, which found that she head made an equitable agsign- 
ment to the intervening petitioner, Dominic Guiliano, of her inter- 
est in two fveternal insurance policies in which she was named as 
beneficiary. Guiliano claimed the assignment had been made to him 
to secure the payment of an indebtedness of Marie Heyers te hin, 
the several items of which amounted to the total sum of 3615,00 
There were other claimants to the funds due under the insursnce 
policies, and the ineurance companies by order of court paid the 
whole amount due to the clerk of the court, The decree directed 
that $615.00 of the funds deposited with the clerk should be paid 
to Guiliano and $361.50, balance, to Marie Meyers, and she appeals, 
She contends that the evidence would not justify a find- 
ing that there was either a written or oral assignment of the pro- 
ceeds of the policies in question. Guiliano ealled the defendant 
as awitness, She testified in substance that ehe had known him 
since the latter part of 1935, and identified a note for the sum of 
$80,00 which she executed to his order on June 11, 1936, ‘The note 


contains power to confess judgment. She aleo testified that she re- 
Ceived other money from plaintiff, which was usea to pay hospital 
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bills of her mother. Her mother came home from the hospital on May 
Sl, 1957, and died on November 21, 1937. She does not deny that she 
received the total amount of £615,006 from Guiliano, and she seye he 
gave her money at times when she 414 not aek for it. ‘che testified 
that their yelations were very close,and in fact,in substence that 
she had been hie mistress until there was an estrangement. 

Guiliane testified that he wae in the plumbing bueiness; 
that he knew Mre. Meyers for three or four years before ey, 1937; 
that he loaned her the $60,060 on a note in June, 1936; thet he saw 
her in May, 1937, at his store and told her he could not give her any 
more money, saying, “You owe me 980,00 now.* He says she replied 
that her nother was very sick; that she needed the money and coulé 
net get it any other place, He seid, *f am mot going to give you any 
more money, you owe me money now, and you Gon't pay me." ‘“well,* 
ehe ssid, "I got both insurance policies on sy mother and she sade 
me beneficiary on both insurance and 1 can pay you frem that. I pay 
you from thet." He further saye that he saw the mother of defendant, 
Ers. Ficcolo, after she came out of the hospital and at her home; 
that Mrs. Meyers showed him the insurance policies and said she vas 
the beneficiary. On the day efter re, Piceolo died, plaintiff gave 
to Mre, Meyers a check for $40.00, He says she was at hie place and 
said her mother died and that she had to heve 2 little money. He 
asked her how mich ané she caid about §40,90, He gave it to ber end 
said, “Wait a minute. Let's see hew much you owe me now; and so ve 
figured it up and 1t was $615.00, ell, I says, ‘When are you going 
to give me this money,’ and I had some paper I wanted her to sign 
and she saye, ‘No use signing any paper; my word is just as goed. I 
am going to transfer to you 5615.09 out ef the insurance money, As 
soon as I receive the insurance I will pay you. I will turn over 
thet amount to you.’ he said she is going to assign that to me, 
the $615.00 from the insurance money from her mother. I did not see 


her after the funeral, * 


On cross-examination plaintiff said that he carried forms or 
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notes in his office; that when he gave Mrs. Meyers other cheeks he 
didn't have her sign notes for them because she did not know how 
much she wanted; that she said, “Whatever there is at the end after I 
get thie insurance, i will pay you, she says." Guiliane says that 
the first time he gave her money he got the note from her, and that 
he didn't take notes from her after that because she didn't want to 
sign a note. She said her word was good and the check was a receipt, 
and she would figure how much she owed and have the insurance pay it. 
He says every time he gave her a cheek he told her, *i remember what 
you get;" that he saw both policies a month before the mother died; 
that he asked her to show them, but she said, “You don't have to 
worry, the insurance people pay you." He says at the time she got the 
last 40,00 she told him she would “‘assign", He did not see the 
policies at that time, and he did net see the policies after Mre, 
Piecolo's death, 

Urs, Meyers testifying in her own behalf said thet she got 
much more money from Mr. Guiliano in the four years last past than 
all the checks combined, maybe three or four times that; thet she 
didn't know how much she borrowed; that she did not receive the last 
$40.00 from Guiliano personally but through the mail; that Mr. Weber 
had the envelope in his files, ‘The court inquired what the occasion 
was for his generosity, to which she replied, “If you want me te tell 
you the truth, I had been going with him, practically living with 
hin, if you want to put it that way. 2 have been seeing him since 
1954, I would have been going with him yet if he had not been so in- 
consistent, wanting to go out with me, I wanted to be left alone 
after my mother died and let time heal things and he was just right 
after me and I had a set-to one morning with him and I got on a train 
and went away and nobody knew where I was." ‘She aleo testified that 
he at one time told her he was going to destroy the $80.00 note. She 
testified that the policies were not turned over to her until the 
latter part of August. None of these statements of Mrs. Meyers are 
denied by Guiliano,. 
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It must, we think, be held this evidence falls short of 
constituting an eduitable assignment of this fund, It at most a- 
mounte to no more then a general agreement to pay her debt, 1f, in 
fact, there was a debt, out of a desiznated fund, This does not 
constitute an equitable assignment, In Wyman v. Snyder, 112 Ill, 
99, 1 #.E. 469, the Supreme court said: 

"The burden of proof ic, of course, upon the appellant to 
show, by satisfactory evidence, that there was an actual assignment 
to him of one-half of the debt or claim agsinst Bruce, Rene & 
Little, as contradistinguished from e mere promise or undertaking 
on Benson's part to pay appellant one-half of such debt or claim 
when collected, * 

The cases all hold that a mere promise or agreement to pay 
without a present appropriation or transfer will not operate as an 
equitable assignment of & fund, and that 4 mere agreement to pay 
generally out of a designated fund will not operate as an equitable 


assignment of the fund. Of the many cases which might be cited, 








these are sufficient: yman v. Snyder, 112 f11. 99, 1 HLS. 469; 
Story v. Hull, 145 Ill, 606-811, 32 NE. 265; frist v. Child, 21 Wall, 
441; Hibernian Banking Ass'n v. Davis, 295 Ill, 537-545, 129 NE, 540; 
Newell v. Grant Locomotive Works, 50 E11, App. 611; Heynolds v, First 
Hatio ink of Chica on Appeal of Labovitz, 279 Ill. App. 581- 


695. It follows that the judgment must be reversed and the cause re- 
manded for proceedings consistent with this opinion. 


REVERSED AND AEMANDED, 


O'Connor and MeSurely, JJ., concur. 
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MR. PRESIDING JU@TICE | 


sub-contractor) made a motion for summary judgment against the defend- 
ant contractor, which was allowed in the eum of $1,237.50, the balance 
admitted to be due, Piaintiff claimed further, however, for extras to 
the amount of §556,67, and also damagee in the sum of 150,00 for al- 
leged conversion of property by defendent, The clainus were referred 
to a master. No evidence was offered of the alleged conversion, but 
evidenee was taken on the claim for extras, The master reported in 
favor of plaintiff for the full amount claimed for extras with inter- 
est of $355.65 and damages of $23.27 allowed for alleged vexatious 
delay in payment, making @ total sum of §415,.61. Objeetions were 
filed. The report was amended and objections overruled. The cause 
wae heard on exceptions to the master’s report, end dene 30, 1939, the 
chancellor overruled the exceptions and entereé a decree for °415,61, 
with costs, 

Defendent, appealing, contends the decree is against the 
weight of the evidence; that the alleged oral agreement relied upon as 
to payment for extras was void for want of congideration; and that the 
fees and charges of the master and stenographer ae allowed are ex- 
cessive, 

March 16, 1936, plaintiff entered into a sub-contract with 
Gefendant, who had a contract for the construction of the Diagnostic 
Building of the Elgin State Hospital. The sub-contract provided for 
the installation of an art marble base pursuant to plens and specifi- 
Cations. Paragraph 8034 of the specifications provides: ‘Upon com- 
pletion of all flooring and after the building has been left entirely 
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@lean and the art marble base shall be given two coats of an approved 
type finish treatment which shail be well rubbed in. Care should be 
taken not to stain plaster above base." Paragraphs 8007, 8008 and 
8009 provide: "8007, After all work ie completed, all terrazzo and 
art marble surfaces shall be thoroughly cleaned to remove all staine 
and surplus cement, all surfaces shall be left clean and in perfect 
condition, 8008, Upon completion of the various portions of his 
work, the terrazzo and art marble contractor shall remove all unused 
materials, rubbish, etc., in connection with this contract, 8009, 
All preparatory work required for the preper execution of the terrazzo 
and art marble work ae hereinafter deseribed shall be done and per- 
formed by this contractor, except as otherwise specified. * 

The contract for the terrazzo work was sublet by defendant 
to another sub-contractor, Plaintiff commenced work under his sub- 
contract in October, 1936. fhe art marble base consisted of slabs 
from 6 inches to 6 feet in length set up horizontally on their edges 
at the base of the walls, protruding about 1/16 to 1/8 of an inch, 
which means that the surfaces of the slabs of marble at the jointe 
were not flush. In the trade these were known as “lipe,* and in 
order to properly complete the sub-contract it was necessary for the 
contractor to hone down these joints or “lips” so as to make a smooth 
surface, de hex Mee Oo, a 

The testimony for plaintirr alsd) tended to show er Hay 8 : 
marble base had not been set in a proper manner by (other su ~on=~) f 
“\ tractors; that the face of the base was not in line and the top of it 
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by plaintiff had not been used by them while doing their work; that 

in laying the concrete floors in the halls these other sub-contractors 
splashed up the material which had been placed there by plaintiff and 
their workmen with trowels and other tools used in leveling the sur- 
face caused numerous nicks to be made in the material furnished by 
plaintiff; that the workmen for the terrazzo contractor splashed up 
the cones of the base, then papered it over and failed to remove the 
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paper when they had finished; that the painters else splashed paint 
on the base, ete. 

befendant's cage is weakened somewhat by the fact that much 
evidence very favorable to plaintiff's theory was not abstracted, 
This evidence ie found in an additionsl abstract filed by plaintiff 
and discloses clear cut issues of fact on which the master, whe saw 
the witnesses, found in plaintiff's favor. Kecent decisions are to 
the effect that a finding of thie kind when aporeved by the chancellor 
will net be disturbed unless menifestly against the evidence, Pasedach 


v. Auw, 564 Ill, 401; Kosakowski v. BagGon, 369 Ill. 262; Netrepelitan 
Life Ins. Co. v. Shattas, 296 Ili. App. 536; Zamis v. Hanson, 2302 
Til. App, 404. We have examined this evidence and are not able te say 
that the findgding of the master and the deerce is clearly and mani- 
festly against the weight of it, 

In addition to interest the master sllowea plaintiff $23.27 
for alleged unreaconable and vexatious delay in payment. Plaintiff 
wae entitled to interest frem the Gate the claim wee due. (111, 

State Bar State. 1959, sec, 1, chap. 82, p. 1976.) Thie covered all 
preper allowance for delay. ‘Ill, State Bar Stats. 1930, see. 2, chap. 
74, p. 1906.) The whele amount found due (5415.61) must be reduced by 
deducting thic item of $23,27. The amount due is $£56,67 with inter- 
est at 5 per cent from the dete came was due until date of final de- 
cree. It is urged the costs and cherges allowed by the master are 
excessive, ‘The whole smount claimed for extras was $556.67. ‘the cost 
of the reference, including stenographic charges and mester's fees, 
amounts to (790.25, a sum which seems exorbitant, Ae fees ta be fixed 
by the court the master certified 32 hours of services for which 
$320.00 wae claimed and allowed. ‘The issues in the case were simple, 
The time spent was unreasonable. Ill. State Bar Stats. 1939, sec, 9, 
chap. 90, p. 2020, provides that master's shall receive compensation as 
allowed by lew, Sections 20 and 20b of the act, 39 and 38b of the stat- 
wie, chap. 55, pp. 1688-1659, authorize the payment of @es to masters as 
therein stated. ‘These provide that for examining questions at issue 
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and reporting conelusions thereon, the compensation shall be such as 

the court may deem just. In Klekemp v. Klekamp, 275 111. 98; Herpich 

v. Hilliams, S00 [1i. 540, ané Kerner v. Peterson, 5366 Ill. 59, 12 NE, 
(2nd) 884, the Supreme court has in substance held reasonable com- 
pengation for a master will be less than the compensation received by 

a chancellor; alzo that a master may not charge for time unnecessarily 
spent. The issues in thie cage, as we have seen, were simple and the 
time used was in our opinion umeceszary. We hold that 9160,00 is 
reasonable compensation for the actual services performed by the 

master. His fees for these will be reduced to that sum, 

The master charged and vas allowed $145.95 for taking and 
certifying 957 folios of testimony. The reporter certified to 817-1/2 
folios only, in which is included 58 typewritten pages (155 folios) of 
the argument of counsel, The argument was not evidence and should be 
deducted, leaving only 682-1/2 folios of testimony, for whieh fees 
should be allowed (15 cents per folic) in the sum of $102.57, Steno- 
graphic charges were allowed to the amount of £199,560, For this 
service the proper statutory charge is 15 cente per folio, amounting 
to 9102.57, In addition the master claimed and was allowed for taking 
832 folios of documentary evidence at 15 cente per folio, $124.80. In 
computing the amount to be allowed for this service the master included 
Exhibit 1, coneisting of the entire specifications. Only four para- 
graphs of this exhibit were read inte the record or necessary for eon- 
@ideration of the case, These paragraphs constituted only 1-1/2 folios 
The entire exhibit consists of 146 typewritten pages, 525 folios, : 
whieh at 15 cents per folic amounts to #78,75, ‘This item of 5124.80 
should, therefore, be reduced by this amount, making a total eum to be 
allowed of 246,05, ‘The proper allowance for costs upon this reference 
we find ae follows: Costs to be fixed by the court, $160.00; for 
taking evidence, 682-1/2 folios at 15 cents per folic, $152.57; for 
stenographer's fees for taking evidence, 682-1/2 folios at 15 cents per 
folic, $152.57; for taking documentary evidence, $46.05; total, §470,79 
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This makes for the master §358,42 and for stenographer'e charges, 
$132.37, The decree will be reversed and the cause remanded with 
directions to enter a decree in conformity with these views, 


REVERSED AND REMANDED WITH DIRECTIONS, 


O'Connor and MeSurely, JJ., coneur, 
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HR. JUSTICE O'CONNOR DELIVERED THe OPINION OF THE talaay 


March 1, 1959, Ben Franklin, surviving husband of Ketherine 
W. Franklin, deceased, filed his notice of appeal from an order en- | 
terea February 8, 1959, by which his objections to the final report 
and account of Mamie Schlesinger, administratrix with the will an= 
nexed, of the estate of Katherine ¥, franklin, deceased, were over 
Fulea and the report and account approved and confirmed, : ; 

November 17, 1936, Mamie Schlesinger filed her petition in — 
the proceedings of the estate of Katherine 4. Franklin, her deceased 
sister, in the Probate court of Cook county alleging that 48 shares 
eof Union Carbide and Carbon Corporation stock were iesued to her in . 
the name of her sister, Katherine ¥. Franklin, deceased; that the 
sieters had iived together for many years and that Mre. Schlesinger 
gave her sister the money to purchase the stock; that after the 
eertificates for the stock were delivered, they were placed in their 
joint safety deposit box; that she did not learn the certificates 
were not in her name until after the death of her sister. 

The petition further cet up that Mareh 15, 1955, petitioner 
had delivered $2,000 to her sister to be depesited in the bank. The 
Sister deposited it in her own account in the Northern Trust Company 


bank and when petitioner learned of this fact she made no objection, 


The prayer of the petition was that the stock and the money be 
awarded to petitioner. 
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On the same day, an order was entered appointing an edmin- 
istrator to defend the estate and December 1, 1936, an order wae en- 
tered which recites that the petition came on to be heard; that the 
estate was defended by the person appeinted by the Probate court; 
that the court hed read the petition, heard the testimony of witnes- 
ses in open court and argument of counsel and found the facts sub-e 
stantially as set forth in the petition; that the present value of 
the Carbide stock wae $4,992. Mrs. Schlesinger's claim was allowed 
for that amount plus the 22,000 or «4 total of 26,992, as a claim of 
the 6th class, 

September 22, 1957, Ben Franklin filed & petition in which 
he represented he was the husband of Katherine *. Franklin, deceased, 
who Gied June 13, 1936, leaving a last will in whieh no bequest er 
devise was made to him; that the sole surviving legatee under the 
will was Hra, Sehlesinger who was thereafter appointed executrix. 

It was further alleged that he had been living in California and had 
no knowledge of the death of his wife until after September 10, 1937; 
that he desired to renounce under the will and to receive dower in 
the estate under the statutes, The petition continues and sets up 
that irs, Sehlesinger, the executrix, had filed her petition elaiming 
to own the Carbide stock and the .2,000 in the bank, and that pur- 
suant to the prayer of her petition the order of December 1, 1936, 
was entered and that he was informed and believed his deceased wife 
was the owner of the stock anG "desires leave to contest the said 
Petition,” and an order was entered giving him leave to file his 
petition and ruling Hre. Schlesinger to answer within fifteen days, 

Gctober 7, 1937, by leave of court, Franklin amended his 
petition. It covers the same matters as those mentioned in his 
original petition and in addition other matters were set up about 
certain insurance policies, etc. which he contended sustained his 
position that the stoek and moneys did not belong to Mre, Sehlesinger. 
October 11, 1937, Mre. Sehlesinger filed her answer setting up in 
substance that the stock and money in the bank were her individual 
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property. December 6, 1957, Franklin filed what he designated a 
"Supplemental Petition" in which he sets up substantially the cane 
matters as in his original and amended petitions. December 15, 1937, 
an order was entered which recites the coming on to be heard of the 
petition and supplemental petition of Franklin te vaeate the order 
of December 1, 1956, and the court “being fully advised in the prem- 
ises and having heard arguments" of counsel, it was ordered that the 
prayer of Franklin's petition be denied. Some time thereafter, Mrs, 
Sehlesinger filed her final report and aecount in which appeared an 
item showing she had been paid her personal claim of $6,992 which 
was meade up of the value of the stock and the 72,000, Franklin filed 
objections to this item and April 26, 1938, hie objections te the 
final report came on to be heard and they were overruled. Nay 21, 
1938, Franklin appealed to the Circuit court. November 2, 1958, 
Mrs. Schlesinger's motion to dismiss the appeal wae overruled; 
February 8, 1959, an order was entered by the Circult court which 
recites the cause was regularly called for trial, the parties being — 
represented by counsel; that the court heard the testimony, examined 
exhibits and found that Franklin's objections te the final account 
made by him in the Probate court should be overruled and the account 
approved. It is from this order thet the appeal is prosecuted, 

On the hearing before the Circuit court, counsel for 
Franklin called Hrs, Sehlesinger as a witness, “She testified that at 
the time of the purchase of the 48 shares of stoek, her health was 
bad and she thought the best way was to have the shares issued in 
the name of her sister, Mre. Franklin, “and there would be no trouble 
of any kind. Wo trouble if I die, then it falls to her because she 
is the one, *** when I laid out the money for the etock I put it in 
her name, so that if I died it was her stoek, I did this beeause I 
was very sick, and Mr, Niner [her attorney] at his office, it was 
by his office, I was very bad, I knew that the stock was registered 
in her name." That Mrs, Franklin, her sister, had no money - "She 
was buying it for me." She also testified that the $2,000 was her 
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money, and that “Katherine's husband wac benjamin Franklin. The last 
time i saw Nr. Ben Franklin was about eighteen years. He never gave 
her one cent," 

Counsel for Franklin contends that “Sven if all the teeti- 
mony of Hamie Schlesinger be taken as true, there is established a 
completed gift inter vivos of the shares of etock and money by Memie 
Schlesinger to katherine ¥. Franklin.* We are unable to agree with 
this contention. We think it clear the stock and the money in the 
bank belonged to Hrs. Schlesinger. She testified she gave her sister 
the money with which te buy the stock and that it was her money that 
was deposited in the bank, ‘This wae done because her health was poor 
at the time. The evidence further chowse the sisters lived together 
in Chicago and the hueband for many yeare lived in California and 
that neither of the sisters heard from him until after Mrs, Franklin's 
death, Any discrepancies between the allegations of Mrs, Schlesinger's 
petition and her testimony, when she was called by defendant's coun- 
sel, does not show that Mrs. Sehlesinger had made a gift of either 
the stock or the money to Mre, Franklin, 

The learned trial judge, in deciding the case said: "It 
is very clear that this woman did not give her sister this money as 
agift. She geve it to her in a trust relationship. Asa tryer of 
the facts, sitting here as a jury, I am obliged to find from her 
testimony that she never made a gift. The fact that she acmits the 
falcity of the allegations contained in her petition only gees to 
her credibility. I am not interested in the question of the suf- 
ficiency of the reclamation petition to support a claim," 

when Mrs. Schlesinger filed her petition in the Probate 
eourt a lawyer was appointed to defend the estate. The court heard 
the case and allowed the claim. ‘eptember 22, 1937, Franklin filed 
his petition and shortly after, another petition and an amendment 
thereto. Mrs. Schlesinger filed her anewer, The matter came on for 
hearing but apparently no evidence was offered. If Franklin hed any 
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evidence he should have offered it at that time but he did not, 
Again, when Mrs, Sehlesinger filed her final account, Franklin filed 
objections to the item which showed the payment of Mrs, ‘chlesinger's 
Claim. The order recites that the objeectiona came on to be heard 
but apparently he offered no evidence at that time and hie objections 
were overruled, A third time, when the matter came on before the 
Cireult court, Franklin offered no evidence except that he called Mrs, 
Sehlesinger, Ne was given three opportunities by the two courts te 
present any evidence he had. This he failed te do exeept by calling 
Mrs. Schlesinger on the least hearing. Wheat was said in Stell v. 
Gottlieb, 305 U.S, 165, we think is applicable here. The court there 
said: “It is just as important thet there should be a place to end 
as that there should be a place to begin litigation. * 

The Judgment of the Cireuit court of Cook county is affirmed, 


APPIRMED, 


Matchett, P. J., and MeGurely, J., coneur, 





beg 
stom Bid os dud omty Pads da sf bexants ores Bivoda, od sonabiye 
SeLtt alidnes? ,gavesca fenit aed belli yoantacide® .otk medy .atepé 
a'segatselde® .at% te tmemyaq ed? Bewede dofsw mevt adt ot anoliestdo 
. Pareto £9 eR SERPS OEY PARE OTE Se -mialo 
anorseeiée sid bea emit fads te eonshive of betetie od Vitae 
ed? gxeted a0 omae totten ert sodw oats Intdt A. Helwrseve 8 
8 beliso od tant tqeoxe coasbive on herette aiisasxt Pree | stuomt9 7 
od atazeo owt sd? yf setttaurroqge opudt asyty eau oi _stopmteadilos 
saiifac yd fqeexe ob of belist of etd? iad, ot BONER, eae, teeta 
-¥ Lips) ai bian een ted! .gufueed tasl est ne tognte 
ered? tuwoo sx? .orad sidsotiqgs et Ants? ew ,86L. a0 206. .donseged 
pla } tact taetuoqmt ss taut et $I" 2Stes 
* moltagitst atged of anata a. 4 biveda oxo? teat ne 
» ic tsie. sasté 
beat Atawb 


















? Suh Beek 86004 


“Seager we ctor be sd . Stedota® 
Say googie ay 
taal®@ Crew al 
tty a 


axas alee ke ote? aa 


g 
% 
ee 
? 


ay pavunm ate Deck iwemlIBed 

: we? Fo a tefet 

Ulisse sae 

look wi te qgomtert 

Ps . , ij Seo Pah OF Ca eeSew see attr L ‘2 10 
winie ot Benita bas enae waz 

~reets “tends fae soMedder ais 

<22% seogeleoiaet Hea ohenedlt 


atu bis Oo: eitRexages fad gave 
‘ ‘ > Dt. a7 


i ee 





40816 
HARRIET B, GRICE, 
i Appellee, i 
vs. 7 \ : et, 
JOSEPH H. GAIGE, fi. % 4 COUNTY, 
Appedlant, — 2 % 
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ee ieeaik defendant seeke a reverse an order of the 
Gireuit court of Cock county entered April 27, 1939, whereby he was 
adjudged guilty of contempt of court for failure to pey alimony, pur- 
suant to orders of court and was committed to jail for a term not te 
exceed six months unlese payment wae socner made. 

The record discloses that April 15, 1952, Harriet 8. Grice 
filed her bill for separate maintenance against defendant and April 
18, 1932, the court entered an order awarding her *9 per week and 3650 
solicitor's fees. May 16, 1932, defendant filed his ansver. October 
11, 1952, plaintiff filed her petition praying thet e rule be entered 
on defendant to show cause why he should not be adjudged in contempt 
of court for falling to pay alimony as ordered. On the same Gay an 
order was entered finding defendant wes 699 in arrears and he was 
ruled to show cause on October 25, 1952, why he should not be adjudged 
in contempt. A number of other orders were subsequently entered con- 
tinuing the hearing on the rule to show cause until January 5, 1935, at 
which time defendant failed to apsear end «a vrit of attachment iseued, 
Afterward defendant was brought into court on the writ and January 11, 
1933, the writ was dismieced and the hearing on the rule to show cause 
continued to January 17 and again to January 20, at which time defend- 
ant again failed to appear and another writ was ordered and placed in 
the hands of the sheriff for his arrest. 

| December 11, 1925, an order was entered which recites that 
the cause was regularly reached and called for trial; that the eom- 


plainant failed to appear and the suit was dismissed, Nothing further 
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appears to have been done until more than three years and four months 
had elapsed when plaintiff, on April 26, 1939, filed her petition in 
which she set up the bringing of the separate maintenance suit, the 
orders entered in 1952 for the payment of alimony and the rules on 
defendant te shew cause why he should not be adjudged in contempt of 
court for failure to pay the alimony; that January 20, 1955, a writ 
of attachnicat was ordered iseued and ever since that date “the sheriff 
has been unable to find the said defendant and until April 206, 1939 
your petitioner has been unable to locate said defendant although she 
has repeatedly made diligent efforts «0 to do," That April 20, she 
located defendant, advised her attorney te have a writ of attachment 
served; that the following day, April 21, when her attorney *searched 
the records in the Circuit Court he learned for the first time that 
this cause wart on December 11, 1935, diemicsea for vant of prosecutions 
That she wes not in a finaneial position to employ councel to watch 
the case after Gefendent disappeared January 20, 1954. 

There also appears in the record ancther petition filed by 
plaintiff on the same day, April 26, 192¢, in which she goes inte more 
detail and averse that defendant ie in arreere in the payment of 
alimony, #3,050. The petition further set up that if notice were 
served on him he woulé again dieappeer. On the Gey the petition was 
filed the court entered en order in whieh it is recited thet the cause 
came on to be heard upon the evern petition of plaintiff and it ap- 
pearing to the court thet if netice were siven defendant he would con- 
cepl himeelf, it wes erdered that the order of “December 11, 1956 
Giemiesing this cause for want of presecution be and the same is here=- 
by vacated and set aside and this cause is hereby reineteted.* On the 
same day the court entered another order that a writ of attachment 
iseue to the sheriff to produce the body of defendant. 

There appear in the record two write of attachment, one 
dated January 20, 1955, and the other April 26, 1939, and the return 
on each of the writs shows that the sheriff executed them by taking 
defendant into custody April 27, 1952. On the latter date, an order 
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was entered committing him to jail until he paid $5,050, but not to 
exceed six months, Afterward defendant moved to vacate this order 
and all subsequent orders, which were overruled and defendant appeals, 
Defendant contends that the court had no jurisdiction to 
enter the order of April 27, 1939, vacating the order of dismissal 
entered December 11, 1935; that the court lost jurisdiction thirty 
Gays after the order of dismissal was entered, and par, 7, sec, 50, 
chap, 110, Ill, Rev. Stats, 1939, is cited, On the other side, the 
position of plaintiff, as stated by her counsel is: "Plaintiff's 
theory is that the order of December 11, 1955, dismissing the case 
for want of prosecution was erroneously entered on the supposition 
that the case was dormant; whereas, as a matter of fact, a writ of 
attachment for the arrest of the defendant was then in the hands of 
the sheriff for execution, Thus, the Court had jurisdiction on April 
26, 1959, to vacate the order erroneously entered on December 11,1955, 
and to reinstate the cause." Counsel also seems to rely on sec. 72 
of the Civil Practice Act, (Sec, 72, chap. 110, Ill. Rev. Stats, 
1939,) By that section a motion was substituted for the writ of 


error coram nobis, It provides that the motion may be made in writ- 








ing within five years after the rendition of the final judgment upon 
reasonable notice, Under that section certain errors of fact not ap- 
pearing on the face of the record may be corrected upon proper show- 
ing. (Marabia v. Thompson Hospital, 309 Ill. 147,) But the motion 
will not lie where the party seeking relief is guilty of negligence, 
Loew v. Krauspe, 520 Ill, 244.) 

In the instant case there was no showing, nor is any at- 
tempt made to excuse the failure ‘to watch the case on the call, 
The fact that there was a writ of attachment outstanding is no 
way prevented the case from being heard on the merits or from 
being disposed of, The court was without jurisdiction to vacate the 
order of dismissal, and the orders of the court entered subsequent to 


the order of dismissal are erroneous and must be set aside nd weated, 
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The orders appealed from are reversed and the matter re- 
mandeé for further proceedings in accordance with the views herein 
expressed, 

REVERSED AND REMANDED WITH DIRECTIONS, 


MeSurely, J., concurs, 
Katchett, P. J., dissenting: 

The controlling facts here appear to me to be that this 
cause was dismissed on Lecenber 11, 1935, while the sheriff held the 
writ of attachment for service on defendant, whe apparently could not 
be found. April 26, 1959, the cause was reinstated without notice to 
defendant. April 27, the following day, plaintiff and defendant both 
appeared before the court and defendant testified, The court en- 
tered an order finding both the parties present and the amount thet 
was due under prior erders and again found defendant guilty of con- 
tempt. Defendant did not question the jurisdiction of the court at 
this time, nor until Fay 20, thereafter, when he entered a special 
appearance and for the first time raised that question. Ris voluntary 
appearance (as we assume) at the trial on April 27, amounted te a 
general appearance, which precluded his thereafter questioning the 
jurisdiction of the court. This was true under the former practice 
ané I think obtains also under the Civil Fractice Act, ae is indicated 
by sec, 11 of the Act, sec. 135 of the “tatute. (Smith-Hurd Anno., 
Chap. 110, p. 45.) 
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DAVID GOLDSTEIR, 
Appellant, 
dep 
Ve y 
THE PULLKAN CO . 
or gg Ce ae 
ANY, a corp ee ) 
KURN and JOHN B ) 
Trustees for * ) 
Franeiseo Ra ) 
corporation, & : ? : 
the name of FHISCO LAs anc ) 
ST, LOUIS-SAN (PRANCIS§O RAT } 
COMPARY, a cofpe “i. 


MR. JUSTICE O'CONNGR DELIVERED THE OPINICN OF THE COURT, 


Plaintiff brought an action against defendante to recover 
damages for personal injuries claimed to have been sustained by him 
while riding as a passenger in a pullman berth from Kaneae City, 
Missouri to Tulsa, Cklahoma, in a train operated by defendant trustees 
of the railway company. The return of the sheriff shows he eerved the 
summons on the trustees of the railway company by leaving a copy of 
the summons with P, #. Wilson, an agent employed by the trustees in 
Cook county, The record of the sheriff further shows thet he received 
"No directions to serve the other within named defendants," viz., The 
Pullman Company, a corporation and Pullman Sailread Company, a cor-= 
poration. Defendant trustees filed their written motion to quash the 
service of precess upon them and to dismiss the action as to them for 
the reason that Wilson was not their agent upon whom service under the 
law could be had; that the railway company which they were operating 
was a foreign corporation and had no office or railroad and did no 
business in Illinois, except to solicit business for the railroad, 

In support of their motion the trustees filed two affi- 
Gavite, one by Wilson in which he swears he was employed in the office 
of the traffic representative of the trustees; that the railroad was 
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a corporation organized and existing under the state of Missouri with 
its prineipal place of business in St. Louis; thet the trustees were 
both citizens of “issouri; that the lines of the railroad extended 
from St. Louis southwest through the states of Missouri, Arkeneas, 
Oklahoma and Texas, and thet none of the tracks, roadbeds, stations or 
other fixed equipment were lecated in Illinois except office furniture 
and fixtures in the office of the traffic representative in Chicago; 
that the office in Chicago was maintained solely for the purpose of 
soliciting the transportation of freight and passengers over the rail- 
road lines wholly without the «tate of [llinois; that no one connected 
with the Chieago office had any power and does not sell any tickets 
or make any contracts for the transportation of freight or passengers 
over the line of railways operated by the trustees or isaue any bills 
of lading, receive any money or make any freight or passenger con- 
tracte on behalf of defendant tructees and that ¥. 5. Herehant is in 
charge of the Chicago office, 

The other affidavit in support of the trustees' motion was 
by ¥. 5. Merchant, in whieh he sets up substantially the same facts 
as those in the affidavit of Yilson and that the trustees ‘are not 
transacting business in Illinois within the meaning of the statutes 
in such ease made and provided," 

Some months after defendants' motion and affidavite were 
filed, plaintiff, by leave of court, filed an affidavit in which he 
swore thet *his suit is againet J. “. Kurn and John G. Lonsdale, as 
Trustees for St. Louis-San Francisco Railway Company, a corporation, 
and not against them individually, *** that the said P. W. Wilson 
mentioned in the affidavit in the motion of the Trustees to dismies 
this cause, is an agent in the employ of J. *. Zurn and John G, 
Lonsdale, as Trustees for St. Louis-San Francisco Railway Company, a 
corporation, as provided for by the Civil Practice Act," The motion 
of the trustees to diemiss the suit as to them was sustained, and 
plaintiff appeals, 

Plaintiff contends that the service on the trustees of the 
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railway company, by leaving a copy vith Yilson in Chicago, wae author= 
ized by virtue of sec. 19 of the Civil Preetice Act. (See. 19, char, 
110, Ill. Rev. Stats. 1939,) That section provides: “Any receiver 
or trustee of any incerporated company *** may be served with process 
by leaving a copy thereof with such receiver or trustee, if found in 
the county where the action is brought, and if net seo found, then by 
leaving such copy with any agent in the employ of such receiver or 
trustee who may be found in the county vhere the action is brought, " 
We are unable to agree with plaintiffs’ contention. Booz v. Texas & 








Peeific Ry. Co., 280 Ill. 5376; Sull & Co. v. Boston & Meine 5.8. Co., 
544 T11, 11. 


in the Booz case, suit was brought in the Municipal court of 
Chicago against the railway company to recover the value of an over- 
coat alleged to have been lost by plaintiff through the negligence of 
the railway company while plaintiff was a passenger on one of its 
trains between two stations in Louisiana, The return of the bailiff 
showed he had served the summone on the chief clerk and agent of de- 
fendant in Chicago. A motion to quash the service was made. Defend- 
ant was a Texae corporation ané operated its lines of road in Texas 
end Louisiana; that it never owned, leased or operated any road or 
had any principal office in this state and the eause of action did not 
arise in Illinois; that the agent upon whom the summons was served 
was a soliciting passenger agent for several roade, including defend- 
ant. The only business done in Chicago was soliciting passenger and 
freight traneportation for the railway company over its lines, The 
eourt held the service bad and duashed the return, 


In the Bull case (344 [11, 11-21), the court said: “The 
question of the jurisdiction of a court to render a judgment in such 
case is one of due process of law, and if the defendant wae not 
amenable to service of process within the State a judgment rendered 
against him in a suit in trespass or trespass on the case is not in 
pursuance of the due process of law guaranteed by the constitution, 
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(Booz v. Texae and Pacific Railway Co., 250 Ill. 376.) To render a 
foreign corporation amenable to process in this State it must appear 
that the corporetion was carrying on its business in this Stete and 
that such business was transacted by some agent appointed by or 
representing the corporation in the State, The Boston and Maine Keil 
road hed no line of railway and had never operated a car or train of 
ears within this Stete. It had never transacted any pertion of its 


business here or maintained an office, agent, *** within this 5tate 
for the transaction of any portion of its business except an office 
in Chicago manned by ite representatives “** for the sole and only 
purpose of soliciting traffic and transportation originating in thie 
State. * 

Furthermore, it hae been held thst the bringing of an action 
against a railroad company, in a state where the facta in connection 
with the transaction of business were substantially the oad as the 
facte in the instant case, would impose an unreasonable burden on 
interstate commerce and could not be maintained. London Guaranty & 
Accident Co. Ltd. v. Watte, 254 Ili. App. 497; Davis v. Farmers Co- 
operative So., 262 U.5, 312; Kichigan Central A.R, Co. v. Hix, 278 
U.S. 492, We think the court did not err in quashing the service of 
summons and dismissing the suit as to the trustees of the railway 
company. 

Counsel for plaintiff further contends that the court erred 
in quashing the service because there was a disputed question of fact - 
that Wilson, in hie affidavit, swore he was not an authorized agent 
and plaintiff filed s counter affidavit in which he swore Wilson was 
an agent of the trustees, operating the railway company; that this 
raised a question of fact and should have been submitted to a jury 
since plaintiff demanded a trial by jury, and sec. 48 of the Civil 
Practice Act (sec, 48, chap, 110, Ill. Rev. Stats. 1939), is relied 
upon, That section provides for the involuntary dismissal of suits 
and where the grounds urged for dismissal do not appear on the face of 
the complaint, defendants’ motion may be supported by affidavits and 
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if, upon the hearing of such a motion, plaintiff presents evidence 
@enying the facts alleged in the affidavit supporting defendants’ 
motien to dismiss and disputed questions of fact are involved, "the 
court may deny the motion without prejudice and shell so deny it if 
the action ie one at law and the opposite party demands that the issue 
be submitted to a jury.* Sut we think plaintiff's affidavit was ine 
sufficient to raise such an issue. #ilson end Merchant, in their af- 
fidavits, set up facts which, if true, would support their conclasiens 
that Wilsen was not an agent of the trustees, while the affidavit 
filed by plaintiff eete up no facts but only a conelusion that Wilson 
was an agent. 

The judgment of the Cireuit court of Cook county is affirmed. 


JUDGMENT AFFIRKFED, 


Matchett, ?. J., and NeSurely, J., concur, 
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MR. JUSTICE O'CONNOR DELIVERED fHE OPINION OF THE coURT, 


Plaintiffs, practicing lawyers of Chicago, brought suit 
against defendant to recover 75,850 claimed to be due them for ser- 
vices rendered defendant under the terms of an oral contract. There 
was a jury trial and at the close of all the evidence the court 
Girected the jury to return a verdict for $1,750 in favor cf plain- 
tiffe which was accordingly done, judgment entered on the verdict and 
defendant appeals, 

Plaintiffs’ theory is thet shortly before June 14, 1955, 
there wae an oral egreement between the partice by which defendant 
agrees te pay plaintiffs for legal services te be rendered by them in 
connection with litigation then pending in Califernia; that defendant 
would pay plaintiffs 35% of any amount recovered by defendant in the 
suit in California, over and above ©25,000, which amount defendant 
represented had been offered him in settlement prior to plaintiffs’ 

- employment; that “in the event plaintiffs discovered that no such sum 
had been offered in settlement, then they were to receive 35% of any 
amount recovered over and above any sum of money which had been 
offered prior to June 14, 12955;" that June 15, 19535, plaintiffs wrote 
defendant a letter embodying the terms of the oral contract. fhere 
was evidence tending to show that the Califernia litigation had been 
settled for $11,000, of which defendant received at the time §5,000 
and the balance of $6,000 was to be paid at a later date. The court 
allowed plaintiffs 35% of the $5,000 or $1,750. 

Plaintiffs' position on the trial wae that after the making 


of the contreet they discovered no offer of settlement had been made 
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at the time the contract was entered into but thet subsequently de- 
fendant wae to receive 311,000 in settlement of the Califernia liti- 
gation. On the other cide, defendant's position was that prier to the 
making of the contract he had received an offer to settle the 
California suit for $25,000, On the trial plaintiffs’ letter of June 
15, 1935, to defendant, above referred to, which plaintiffe contended 
embodied the terms of the centract, was received in evidence, 

Henry L. Kane, one of plaintiffe, testified that the latter 
part of June, 1935, from his office in Chicago, he talked over the 
telephone with Mr. Hiler in California, who was attorney for Borin in 
the California litigation; that defendant was listening in on another 
wire in plaintiffe' office; that Hiler told Kane no offer had been 
made Borin in settlement of the California litigation, In putting in 
the defense defendant took the stand and wae interrogated as to his 
version of the telephone conversation. Objection was made to the form 
of a question put to defendant by his counsel and after some diseuesion 
between court, counsel and the witness, the court called for the letter 
of June 15, 1935, which plaintiffe contend embodied the terme of the 
contract and held that the witness could not anewer the question be- 
cause it would tend te vary the terms of the letter. Counsel for de- 
fendant then stated that he offered to prove by the witness that 
during the telephone conversation Borin stated to Siler that Hiler had 
theretofore advised Borin that an offer of $25,000 had been made to 
settle the suit and Hiler replied he did have euch an offer but was 
not sure that offer wae still good, 

We think the evidence was clearly admissible and the court 
erred in refusing to permit the witness to testify, Mr. Fane had 
given his version of the telephone conversation and defendant should 
have been permitted to give his version, The testinony of this 
witness in no way tended to vary the terms of the letter of June 15, 
but only went to the question as to whether an offer had been made 
prior to the date of the letter. 

Counsel for plaintiffs say "where it appears to the Court, 
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at the close of all the evidence and as a matter of law, that there 
is only one conclusion or verdict at which a jury could arrive ané that 
if such jury should render a different verdict, it would become 
necessary for the Court to set such verdict aside or render a judgment 
Ron obstante veredicto, then the Court should direct a verdict in such 
case." This is an inaccurate statement of the law. Obvieusly if the 
court was of opinion that efter a verdict was returned he would have 
to set it aside and render judgment notwithstanding the verdict, then 
there would be no error in directing a verdict. Sut if the court was 
ef opinion that if a verdict were rendered and that it was his duty 
to set it aside because it had not been eustained by a preponderance 
of the evidence, the court would not be warranted in directing a 
verdict, Libby, Meiieill @ Libby v. Cook, 222 Ill, 206, 212. In that 
case the court said: "In passing upon a motion for a peremptory in- 
struction the question of the preponderance of the evidenes coes not 
arise at all, Evidence fairly tending to preve the cause of action 
set out in the declaration may be the testizony of one witness only, 
and he may be directly contradicted by twenty witnesses of equal or 
greater credibility; still tne motion must be denied, and if a verdict 
for the plaintiff follows, the question whether it ie manifestiy 
against the weight of the evidence is for the trial court upon motion 
for a new trial, *** | 

‘When a motion for a peremptory instruction is made by the 
defendant, if the court ie of the opinion that in case a verdict is 
returned for the plaintiff it muet be set aside for want of any evi- 
dence in the record to sustain it, a verdict should be directed. If 
the court is of the opinion that there is evidence in the record 
which, standing alone, is sufficient to sustain such a verdict, but 
that such a verdict, if returned, must be set aside because against 
the manifest weight of all the evidence, then the motion should be 
denied.“ (See Popadowski v, Bergaman, No. 40813, which we filed this 
day.) 

We think the court erred in directing a verdict but since 
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pw 
there may be a retrial of the case, we think we ought to pase on 
another contention made by defendant, that the court erred in refusing 
to permit defendant to offer in evidenee the letter of June 19, 1935, 
which he claimed to have written plaintiff Kane in reply to plaintiffe' 
letter of June 15. Sefore the trial defendant's counsel served plain- 
tiffs with a notice to produce the original of the letter of June 19. 
Plaintiffs claimed they had received no such letter. A photostatice 
copy of the purported letter is in the record but it was excluded on 
the ground there was no evidence that the envelop in whieh it was put 
had been stamped or mailed. Sut there was evidence to the effeet that 
the letter had been read over the telephone before it was said to have 
been mailed to Mr. Kane. ‘hether the letter was admissible, although 
not mailed, we do not pass upon, but the rule in such a situation is 
stateé in Koch v. Pearson, 219 Ill, App. 4638, 

Por the error in directing a verdict, the judgment of the 


Superior court of Cook county is reversed and the cause remanded, 
REVERSED AND REMANDED, 


Matchett, P,J., and McSurely, J., concur. 
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ROBIN PF, ALLEN, i ‘ 


v. 


220 BAST WAL 
CORPORATION, 





MR, JUSTICE O'CONKCR DELIVERED THE OF TRICON OF THE ‘court, 


February 23, 1953, plaintiff filed his bill elleging thet he 
purchased eat par 58,000 of bonds Sovember 21, 1927, of an issue of 
$550,000, 6% bonds from the house of 2. ¥, Straus & Co., secured by « 
trust deed on the property owned by defendant building sorseration; 
that the trust deed had been foreclesed and the property sold for 
$75,000, of which $800 (which he refused te accept) wae available to 
his on account of hie investsent in the bonds. He sought te impeach 
the foreclosure decrees on the ground of fraud. After the caee wae at 
issue it was referred to a master in chancery who teck the evidence, 
made up hie report and recommended the suit be dismissed for want of 
equity. After objections and exceptions to the report were cverruled, 
a Gecree was entered in accordance with the recommendation of the 
master and plaintiff appealic, ( 

The record diecloses that in 1920 defendant, Hugh NeLennan, 
the owner of the property, obtained a construction loan of $575,000 
fron &. W. Straus & Co, secured by a mortgage on the property. ‘Seven 
yeare later, lovember 21, 1927, Straus & Co, and Melennan refinanced 
the o14 bond issue and a new issue of $550,060 and trust deed were ex- 
ecuted by the 220 East Yalton Place Building Corporetion, the property 
at the time having been conveyed by McLennan to the building ceorpor- 
ation, The bende were sold to the public and plaintiff purchased 
$8,000 of the issue at par. ‘The bond issue of $376,000, on which 
‘MeLennen wae personally liable was pald out of the prooeede derived 
from the sale of the new issue, At the time of the execution of the 
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new bond issue and the trust deed by the building corporation, it con- 
veyed the premises back te NeLennan but he 414 net reesrd the deed 
until april re, 1932, which was after the building sorperation ée- 
feulted in payment of taxes, interest and aome of the bonds, The 
house of lasue was 5aid 638,560 as 4 commiesion, ané the balance of 
the proceeds of the new issue, anounting te abeut £250,000, wae paid 
to ScLennan or to hie wielly owned serporation, as plaintiff ecxtends, 
or to teke up a secend sortgage on the preperty, as contended by de- 
fendéants, 

Straus & Ce, Lasued « circular deseriving the property. The 
building, ten steries in height, contained sixteea eight room apart- 
ments, two seven rooe apartments and cone sight reom bengalicw. It was 
VelueG st $474,277 and the land at $236,750, the tote) value being 
placed by en appraiser at £616,007. It wee located, as the building 
corporation's name would indicate, on “set “alten Fleece on the pear 
nerth side of Chicsgo, near the lake. The cireular shoved 2 net in- 
eome for six monthe of $69,644 and stated there woulé be monthly 
deposits of principal and interest made, 

Plaiatif? contends be wae induced to buy the bende on ec- 
eount of the representations sede in the circular, That at the time 
of the new bone iseue there wat ea Gefault in paywent ef taxes fer 
i827, ana efterwaré there were further Gefeults in the payment of 
taxes for the years 1926, 1925 and 1950, ae « result of which a tax 
receiver was appointed: that the gonthiy depoeite were not meade from 
devember,i9%1 te April, i932, ae that ac money was aveliable te pay 
the principal end interest which cave due April 16, 1922, 

The evidence further shows that becember 22, 1931, the 
trustee served « written notice on the mortgegor that 2efaulte had 
been made in the required monthly @epesits fer the menthe of Hevember 
ang December, 1951. April 11, 1932, the trustee, pursuant te en 
agreement with the mortgagor, entered inte possession of the property 
and the next day McLennan recorded the dged by which the preperty was 
conveyed to him by the building corporation. April 21, 1932, the 
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patie 
trustee secelerated the maturity of the unpaid bends which then age 
gregated ©616,000, and eon that day flied hie bill to foreclose the lien 
of the trust deed. The bondholders were not mate parties fox the 
reason that, under the terms of the trust desd, the trustee represented 
then. 

& bondholéers’ committee wes organized April 5, 1932, sf the 
*active officers’ of “traus & Co. which solicited the ceposit of bonds 
and from time to time thereafter, approximately 92% of the bende were 
Geposited with the committee. Cetober £1, 1932, a decree of fore- 
elosure wae entereé and on that day there appeare in the record 
"Notice of Plan of Reorganization" which, about that time, wae sent to 
each of the bondholders by the bondhelders' committee. The plan 
proposed that « new corporation be organized Enown ae the *Walton 
Place Suilding Corporation® to acquire the title to the property; that 
90% of the capital stock of this corperstion wae te be Lleaued te the 
depositing bondholders in exehange for their bonds; and 10% to 
NeLennan, the owner of the equity of redemption, in consideration of 
hia co-operation and the conveyance of hie equity of redemptien; that 
the stock in the new company sould be held by three trustees named by 
the bondholders, the trustees te vote the etock and manage the property 
for a period of ten years; that the bondholders’ committee war to 
receive 1% of the face amount of the deposited bonds to defray the ex- 
penses of reorganization ané the depositary 3/4 of 1% of the face 
amount of the bonds deposited, 

Afterward, December 30, 19352, the property was sold by the 
maeter (in secordance with the terms of the decree) te the nominee of 
the bondholders’ committee for ©76,000, subjeet te taxes aggregating 
$58,800, Of the $75,000, $24,134.96 was paid in cash and the balance, 
$50,865.04, in bonds, February 1, 1955, the master's report of sale 
and distribution was filed and on the @ist an order was entered ap- 
proving the report ané a deficiency decrees entered, It recites that 
due notice of the filing and presentation of the repert and the ap- 


plication for its approval had been given to all parties in interest; 
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that the court examined the report, ‘and the court having heard dice 
cussion by counsel ee to the plen of reorganization of the property 
and premises in question and of the participstion therein ef the bend- 
holders,* found that the savter had proceeded in all things in accord- 
anee with the decree of foreclosure and « deficiency deeree of 
$498,612.12 was entered against defendent, 220 Fact walten Place 
Building Corporation, the maker of the bonds and trust deed, Execution 
was awarded, The master further found that pursuant to the plan of 
reorganization, the legal title to the proserty was conveyed to the 
Walton Please Bullding Corgeration, the new company, and certificates 
of beneficial interest representing the shares cf stock in the new 
company issued to the depositing bondholders and to Aclenmnaa, the 
former owner of the equity of redemption. fhe steck was held by three 
trustees and a now mortgage for $66,000 was executed by the new aor 
poration, the proeseds of which ware used principally te pay taxes for 
the years 1927 te 1952, Two days after the report ef sales and dis 
tribution was approved by the court, plaintiff filsd the instant suit. 
Tae master found, in effeet, that plaintiff had failed to 
prove any fraud on behalf of defendants, but on the contrary, that 
wnat defendants 414 in isauing the (350,000 bend issue, selling the 
bonds, taking up the prior sortgage executed by XeLennan, the traasfer 
of the property, the formation of tha new or second eerperation and 
the plan of recrgenization, vere ail warranted by the provisions of 
the trust deed under the sircumstences and by the evidence, and that 
what was done was in the beet interest of ell of the bondholders; that 
while there was soue derelietion on the part of the traetee in refer- 
enee to the default in the payment of taxes and the failure to make 
the monthly depesits (ae the trust deed previded), yet bondholders 
were not pre judicially affected but thet what defendants (14 was in 
all reepects ae beneficial to the bondholders as could be expected, 
About the time the bill to foreclose the lien of the truat 
deed was filed, viz., in 1952, a number of ciuilar suite were brought 


and the opinions of this court and of the Supreme court show that the 
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law involved in such proceedings was not thendesrly settled but «as 
in a estate of flux. There was some uncertainty during the pericd of 
depression whether in foreclosure suite the court could fix an upset 
price for properties being foreclosed and compel the trustess named in 
the trust Geede to bid in the property for the benefit of the bond- 
holders for not lese than the upeet priee, in the aboonee of other 
bidders; whether plens of reorganization could be approved by the 
eourts; whether bendholders could sue on their bende where the truect 
@eed provided otherwise, and some other cuestions, 

In Straus v. Chicago Title & Trust Co., 273 111. App. 63, 67, 
we held: ‘It ia & univereal rule of lew that a trustee is in auty 
bound te see that the property intrusted toe his care ie net Lost te 
the beneficiaries;* that courte would teke judicial actice that proper- 
ty sol4 under forecioeure seldom, if ever, brought « figure at all 
commensurate with its value; that during the great depression in the 
values of real estate, property at a foreclosure sale would bring far 
less than at normal times and in such case that the court should fix 
an upset price and unless bidders at the sale would sake 4 cash bid 
fer such price, the court chould direct the truatee te bid in the 
preperty for the anount of the indebtedaees for the use ef the bond- 
holders where the bonds and the trust deed were executed by a builld- 
ing corporation which had no property except the property eovered by 
the mortgege, in which case, a deficiency would be of ne eubstantial 
Value and that in such ewergency, a court of equity for the preserv- 
ation of the trust and the protection of the beneficiary from less, 
would euthorize the trustee to depart from the terms of the trust 
agreement, (Meyers v, American Yat. Sank & Trust Go. 277 Tll. App. 
378, 387.) 

We again fellewed thie rule in Shissgo Title & Trust Go. v. 
Robin, 278 Tll. App. 20, but the Supreme court in the Robin case held 
that the court was not warranted in fixing an upset price, 361 Tl. 
261. Sut in Levy v. Brosdway-Carsen Suilding Corp. 36€ Ill. 279, the 


court, in referring to what was said in the “obin case, on the question 
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of the fixing of an upset price, stated, “what we said on thet sub- 
ject ia not adhered to." And in Straus v. Andereon, 365 T1l. 426, 438, 





the court said,the “court has the power to fix an upset price pricr 
to the eale, (Levy v. Sroadway-Carmen Building Corp, supra,) but hae 
no authority, under the previsions of the trust deed in this case, to 
direct the trustee to bid in the property fer the benefit of all the 
bondholders.* In Oewianzs v. Yengler & Nandell, Ins., 275 Ill. App. 
239, where the previsionse of the trust deed vested the exclusive 
right te sue on the bonde in the trustee or in a certain percentage of 
the bondholders in case of the trustee's failure to act, we held that 
at aid not preciude the right of a bendholder te sue at law cn the 
pond and that if the holder sf bonds could not sue om thes they would 
not be negotiable. The judguent was affirmed, 558 T11. S02, But the 
Supreme court 414 not squarely pace on the question whether in such 
@aee the bonds would be non-negotiable, fhe court reached this con- 
Slugion upon a coneideration of the provisions of the truet deed, 

In Chicage Title & Trust Go. v. Robin, S61 Ill, 261, it was 
held that a trustee may be authorized by the express provision in the 
trust deed to bid for the truest property at a foreclosure seule, but 
where there was no such exprecs prevision, his duty wae simply te sell 
the property to satisfy the debt, 

In First Net. Bank v. Bryn Mawr Building Sorp., 865 X12. 
409, it was held that although the language of a trust deed (securing 
@ large bond indebtedness on an apartaent building) may be construed 
te authorize the trustee to bid at the foreclosure sale for all the 
bongholders, yet the trustee is vested with diseretion, subject te the 
eontrol of the chancellor, and that failure of the truetee te bid 
where 1t was doubtful whether such bid would benefit the bondholders 
more than a plan of reorganization submitted for approval by a bond- 
holders’ protective committes, the chancellor did not err in refusing 
to require the trustee to bid. 

In Straus v, Anderson, 283 I11, App. 542, the Third Pivieton 
of this court held that in a foreclosure suit the court was without 
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jurisdiction to paes on a reorganization plen submitted by a bond- 
helders’ protective comaittee. This helding was reversed by the 
Supreme court, 566 111. 426, following the decision of the Supreme 
court in First Nat. Bank v. Bryn Mawr Building Corp., 365 Ill. 408, 
which affirmed the judgment of the Second Pivision of thie eeurt, 233 
Tll. App. 267. 

Plaintiff contends that the waster ané chaneellor erred in 
not holding Straus & Co., the house ef issue, liable fer breach of 
duty as shown by the default in payment of the taxes and the monthly 
Geposite; thet there wae further error in net finding the reorganiza- 
tion plan and sale were the result of a fraudulent deal designed to 
deprive beth the depositing end non-depositing bondholders of the 
value of their eecurities, for the personal gain of the persons whe acted 
in @ trust capacity; thet the «ale was froudulent per se and the ree 
demption wae void; that the trustee, the committes and the owner of 
the property combined te freeze out plaintiff by the fraudulent sale 
and were therefore liable te plaintiff for the true value of the 
property; that it wae gresely inequitable te allow HoLennan 105 of the 
steck in the new building eorporation pursuant te the reorganization 
plan for the co-operation and conveyanes of his equity of redemption. 
Se think thie latter contention cannet be sustained. Meyer et al. v¥. 
el Go., 297 U.5. 160; Himmel v. Straue, 296 Ill. App. 566; 
nicage le & Trust So. v. Hortell, 287 111. App. G42. We have 
Carefully considered the evidense in the reeord and the argument of 
councel and are unable to say that the finding of the master, which 
was approved by the chancellor, is against the manifest weight of the 
evidence, and in these circumstances, we are not warranted, under the 
law, in disturbing the dserce. Stasch v. Staseh, 365 111. 581; 
Pasedach v. Auw, 364 Ill. 491; Eosakowski v. Bagdon, 369 I11,. 252; 


Het. Life Ins. So. v. Zhattas, 299 Ill. App, 356; Zamis v. Hanson, 
302 Tll. App. 404, 


The Second Division of this court on february 25, 1940, in 
Alien v. Kaha, #40886, filed an opinion in a case where the fasts are 
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to the same import as the facts in the instant case, and the argumente 
there made, substantially the same as the argument now made by plain- 
tiff, where 1t was sought te impeach a foreclosure decree for frend 
and reetrain the execution of 4 reorganization plan and sale there- 
under and where the relief sought wae denied. On appeal the decree 
wae affirmed. We agree with what the court said in that opinion end 
think it applicable to the facets in the case before use, 

In the inetant case, the foreclosure suit was filed April 21, 
19S2. A deeree of foreclosure was entered October 21, 1932. About 
that time all the bondholders were notified of a proposed plan of 
reorganization. tscerber 50, 1922, the property wae selé under the 
foreclosure decree, and the report of sale and distribution approved 
February 21, 165%. ‘Two days afterwerd, *ebruary 27, 1923, plaintiff 
filed hie bill in the instant case, (“ore then four monthe after the 
foreclosure Gecree was entered and four months after plaintiff wee 
notified of the plan of reorganization.) It was not until Fay 2, 
1938, that plaintiff's ebjections to the master's report were dis- 
posed of, which wae more than six years after the sale of the property 
under the foreclosure. in the meantime, a new corporation was organ- 
ized, a mortgage of 986,000 placed on the property and the preceede 
used to pay taxes. Ye think plaintiff showed a lack of diligenee in 
failing to intervene in the foreclosure suit and there object te the 
sele, and if he was overruled, te the confirmation of it, and to the 
proposed plan of reorganization. He 4id nothing but etand by. We are 
also of opinion that after plaintiff brought the instant suit, there 
was « lack of diligence in prosecuting 1t. Under the facts disclosed 
by the evidence, we think it was plaintiff's duty net only te in- | 
stitute but to prosecute his suit diligently. Zeople ex rel Sichards 
v. Allman, 289 [11. App.586. There seeme to be no reacon why a suit 
brought in February, 1933, should remain undispowed of for more than 
six years with no explanation in the record, ‘het wes said by Mr, 


Justice Reed in delivering the opinion of the Supreme court of the 
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United States in Stoll v. Gottlieb, 205 U.S. 165, is appropriate here. 
"It is just as important that there should be a place to end as thet 
there should beaplace to begin litigation, * 


The Geeree of the Clreuit court of Cook county is affirmed, 


DECREE APFTAKEZD, 


Matchett, ’.J., and “eSurely, J., eonour. 
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THE PEOPLE OF THE STATE oF C i | 
ILLINOIS, 

Defpndant nlerrord\. / 

v a* 


AUGUST LOCKEFE 





a 


J 3041.4. 586 


BR. JUSTICE O'CORROR DELIVERED THE OPINION OF THY COURT, 





January 18, 1959, an information was filed eharging that 
January 14, 1939, August Lockefcer “unlawfully, intentionally ené 
maliciously, 414d, then and there, drive an4 operate a ecertsin motor 
vehicle* upon certain designated public streets in Chicago *with a 
willful and wenton disregard fer the esfety of sersone *** censine 
Geeth of Geo. Hinnes,* and injuring Casper Herzog "by 4riving bus car 
upon a sidewalk in violation of “eetion 48, U.A.R.T.," contrary to the 
statute. The case was postponed from time te time and May 4, 1939 dee 
fendant entered « plea of not euilty and wetved = trial by jury. The 
case was then heard, the court found defendant guilty ee echerged in 
the information and Mey 18, judgement was entered on the finding and 
defendant sentenced to ten days in the county jail, Defendant prose- 
cutes this writ of error. 

The record discloses that defendant was a janitor and had 
been engaged in that business for nineteen years. He had been driving 
automobiles for about fourteen years. January 14, 1959,he was engaged 
as @ janitor for a number of buildings and in doing his work drove his 
automobile from one building to another. About 12:50 o'clock P.M. on 
the day in question, he serviced a building at 5119 Belle Plaine 
avenue, an east and west street, located at 4100 mnerth. After finish- 
ing his work at the building he started home in hie automobile for 
dinner and dreve ebout two blocks weet to Long avenue, a north and 


south street, turned north in that street to Wontroze avenue, an east 
and west street which is located at 4400 north. There was a "Stop * 
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sign at Montrose avenue and defendant stopped his ear at the south 
side of the avenue tc permit eastbound traffic to pase. He then 
started into Montroze avenue intending to turn weet to go to hie home 
at 4525 N, HeViskers avenues. when he was about half way ecroses 
Hontrose avenue he saw ancther automobile approaching behind him and 
he atopped his car to persit that car to pass north in Long avenue. 

Ee then started to make a left turn in Montrose avenue, the ear sud- 
Genly went forward over the curb at the aorthwest corner of the street 
intersection, struck two boys, killing one of them, turned tewards 

the south, struck a but] @ing/which the National Tea Company conducted 
& store, and ran scuthwest across Montrose avenue, etruck a truck and 
stopped, 

Defendant testified: ‘I stopped again, then I vas already 
over the middle of Montrose avenus. Ac I started up again and was 
about four feet from the curb and there was ice there I started te 
Bake & left turn and heard a rumble and the car swung west and I 
turned the wheels and then I put on the brakes and it just flew 
around, I was excited and I stooped down to see the accelerator, it 
wae stuck. I wes all exeited eo I slid across the street, I swung 
arouné and hit the side of the store and hit the children, 

"I was going about ten miles an hour when I made the left 
turn. The car was in firet epeed. I Gia not shift into any other 
speed after that. I econtinued in first speed from the time I went up 
om the sidewalk. The motor was racing," On eross examination he 
testified: “When the accelerator was stuck it was stuck all the way 
down to the floor board. I got my hands on it. I have been driving 
this automobile three months and this is the first time it stuek, I 
was bending down a second when the automobile was sliding ecrose the 
street. 

"The motor started to race as I wee making the left turn, I 
414 not try to make a left turn *** There was a spring broken. [which 
controlled the accelerator] I found that out when they towed the ear 
in,* 
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Noel Gibbons, called by defendant, testified that he hed 
been a mechanic for fifteen years in repairing automobiles and wee em- 
ployed by Butler Grothers; that he examined defendant's car on the 
day after the accident when it was in the shop for repaire. ‘In re- 
gard to the accelerator, I found the spring broken, no way for the 
throttle to stay closed. *** The spring keeps the accelerator up, *** 
When the spring is broken the accelerator falls down and the motor is 
open, * 

Witnesses called by The People gave testimony as to the 
movements of the car, substantially the same as defendant testified. 
And there is no evidence to the contrary. One of them testified: ‘I 
heard the car make a funny sound, *** i¢ went burrerer,* Two police 
officers called by The People testified they received a report of the 
accident shortly after it occurred. One of them testified: "I got 
a& report of the accident shortly after. I didn't knew Officer Minnes 
[the father of the boy who was killed] personally. *** I only had oe- 
casion *** to get in touch with hie station, some months before the 
accident;* that he examined defendant's automobile at the time, asked 
defendant about the accident “and he said the aceeleretor stuck;* that 
the witness and another officer looked at the ear; that it was locked; 
that they went into the store near where the car wat at the time *and 
got ea coat henger and lifted up the handle of the door and examined 
the foot accelerator, and it did not stick." Thies was about fifteen 
er twenty minutes after the accident. The other officer gave testi- 
mony substantially to the same effect. Ne also testified that defend- 
ant, at the time, was perfectly sober and apparently there was nothing 
wrong with him. This is substantially all of the evidence in the 
record, 

Section 48, chap. 95-1/2, p. 2148, T1ll. Rev. Stats. 1939, 
which is the basis for the information,provides: "Any person who 
Grives any vehicle with a willful or a wanten disregard for the safety 


of persons or property is guilty of reckless driving,* and provides 
punishment for such offense, The information charged that defendant 
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= 
“unlawfully, intentionally and maliciously" drove his sutomobile 
with willful and wanton disregard for the safety of persone, 

It is obvious there is no evidence that would eustain this 
charge - not a word of evidence is in the record, viewed in any light, 
that tends to show that defendant intentionally or with wanton dis- 
regard for the safety of persone dreve his automobile at the time 
complained of. On the contrary, the evidence ig all to the effect 
that. something went wrong with the aceelerator and the car dashed 
forward running over the curb, striking a tree and the ehiléren, a 
building and a truck before 1t stopped, it was being driven slowly 
at the time the spring which was connected with the accelerator 
broke, 

The aceigent was a moct unfortunate one, but finding the 
defendant guilty of the charge, and sentencing him to the county 
jail, are wholly unwarranted. The judgment of the Municipal court of 
Chicago ig revereed, 

REVERSED. 


Matchett, P.J., and MeSurely, J., concur, 
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MA. JUSTICE O'CONNOR DELIVERED THE OPINION OF THE COURT, 
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May 9, 1938, plaintiff brought suit against defendant for e 
diverce charging him with extreme and repeated cruelty. The parties 
were married August 1, 1957, and lived together until Mareh 14, 1938, 
when defendant left and they have not lived tegether since. There 
wae no issue of the marriage. Hay 12, plaintiff filed e@ petition for 
temporary alimony and solicitor's fees in which she set up that the 
parties jointly possessed 5490, “She demanded that he give her #230 
of the money. She further set up that he was an able-bodied man and 
earning a galary of shout 245 a week. She prayed for the 20°, 
Feasonable soliciter's fees and alimony. On the same day, May 12, de- 
fendant filed his answer to the complaint and petition denying the 
charges of cruelty and denied the separation was on ascount of his 
conduct, He also denied he was receiving °45 per week “or any sum 
near that anount.* He made no denial in reference to the »400 but 
averred that plaintiff was a healthy young woman, capable of support- 
ing herself; that she was employed, earning approximately 220 @ week 
and that no temporary alimony or solicitor's fees should be allowed 
pending the suit, Gn the same day, plaintiff's petition and defend- 
ant's answer to the complaint and petition came on for hearing and 
the order was entered that the defendant pay §2.50 per week as tem- 
porary alimony, end all other matters were reserved until the hearing 
of the cause, 


January 24, 1939, the cause was heard before the chancellor, 
both parties being present and represented by counsel, and after 


hearing the evidence the court announced he would grant plaintiff a 
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divorce and the right to resume her maiden name,but no alimony or 
solicitor's fees or any part of the #400 would be allowed. Apparent- 
ly, the court directed that a decree be prepared and on February 2, 
following, the parties appeared and counsel for plaintiff moved the 
court to dismics the cause. The motion was denied and plaintiff ap- 
peals, 

In her notice of appeal plaintiff prays that that part of 
the decree by which she was denied alimony and solicitor's fees, and 
a division of the $400, be reversed and the cause remanded for further 
precsedings to determine the proper amount of alimony and soliciter's 
fees to be awarded and the amount due to plaintiff ae her share of 
the (400, or in the alternative that the entire decree be reversed 
and the sause remanded with directions to sustain plaintiff'e motion 
ané Gismise the cause, In this court the only argument mede by 
plaintiff ie thet she should have been awarded one-half of the 9400, 
alimony and golicitor's fees. 

Defendant's position, as stated by his counsel is that 
"The record is bare of any evidence tending to show the financial 
situation of the defendant whatscever," and that the matter of allow 
ance of alimony, solicitor's fees and divisien of preperty was solely 
&@ question within the diseretion of the trial court. 

We are unable to agree with this contention. Flaintiff 
testified: "I had jcint money with the defendant of *400 derived 
from wedding gifts which was banked by the defendant and which he 
still has." We think the evidence shows she had neo property or 
means of her own end only worked occasionally on “aturdays. Sefore 
she was married she earned 315 a week. 

We think the court should have allowed plaintiff one-half 
of the #400 and reasoneble solicitor's fees, and upon a consider- 
ation of the record we are of opinion the court should have awarded 
$75 for solicitor's fees which is a very modest allowance for the 
fervices performed by the solicitor up te and including the entry of 
the decree. We are also of opinion that plaintiff should have been 
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awarded a reasonable sum for slimony, but the evidence in the record 
is wholly insufficient for us to pass on thie question, 

The decree, in so far as it failed to allow plaintiff one- 
half of the 2400, solicitors fees and alimony is reversed and the 
cause remanded for further proceedings not inconsistent with the 
views stated in thie opinion, 


REVERSED AND REMANDED WITH DIRECTIONS, 


Matehett, P.J., and MeSurely, J., concur, 
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MR, JUSTICE O'CONNOR DELIVERED THE OPINION OF THE COURT, 


Plaintiff brought an action against defendant to recover 
$75 claimed to be due him fer attorney's fees under the terme of a 
written contract entered into between the parties. There was a trial 
before the court without « jury, a finding and judgment in plaintiff's 
favor for the amount of his claim, and defendant appeals. 

The record discloses that defendant was engaged in business 
and William Block wes employed by it. He had complete accece to ail 
of defendant's files, customer lists, price lists, ete., and super- 
vised defendant's office in the absence of Dr. Hartnack, the president. 
In the latter part of February, 19358, Block left his employment to 
become an officer of the American Laboratories, Inc,, a competitor of 
defendant and there is some evidenee to the effect that after Slock 
was employed by the second company he called on and solicited some of 
hie former employer's customers, In an endeavor to have this stopped, 
Dr. Hartnack on or about October 5, 1958, went to see plaintiff, a 
practicing attorney, for legal assistance and at that time plaintiff 
and defendant entered inte the following written contract: 

"I Hereby Agree To represent the Dr. Hartnack Exterminating 
Service, Inc., in its claim against the American Laboratories, Inc., 
and William Block, based upon the solicitation and servicing of the 
Dr, Hartnack accounts, 

"I Further Agree to charge no more than Twenty Five Dollars 
($25) for legal services rendered in the event that I am unable to 
immediately restrain the said Block and American Laboratories, Inc., 


from such solicitation and servicing of any of Dr, Hartnack's ac- 
counts, 


"In The Event that I am successful in the said restraining 
of the seid Block and American Laboratories, Inc., from such solicit- 
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ing, or servicing of said accounts, my fees for eaid service will be 

oe Hundred Dollars ($100) which the said Dr, Hartnack Hereby Agrees 
oO pay. 


"It Is Understood that there will be no additional expenses 
whatsoever, charged to Dr, Hartnack, regardless of results, * 


Shortly after the execution of the agreement plaintiff ap- 
parently arranged for and had a number of meetings with an Assistant 
State's Attorney in the State's Attorney's office at which plaintiff, 
Dr, Hartnaek, Block and some others appeared on two or three occa- 
sions, And the record tends to show that plaintiff was seeking to 
have Block indicted and prosecuted for his solicitation and servicing 
of the former customers of defendant company under the provisions of 
sec, 179a and 179b (404a, 404b), chap, 38, T1ll. Rev. State. 1939, The 
substance of these sections 1s that it is made a criminal offense for 
any person without the consent of the lawful owner to have any lists 
or other collection of names of customers or subseribers (not less 
than 100 in number) in his possession or to make use of them to his 
own advantage, and a penalty is provided for the violation of the 
statute. After two or three meetings with the Assistant State's 
Attorney, the latter advised that there was ne case for criminal 
prosecution against Block, There is evidence to the effeet that at 
these meetings and at the meeting in plaintiff's lew office, Block ~- 
agreed not to solicit turther any of defendant's former customers al- 
though this is not at all elear; nor is the evidence clear that Block 
did desist from such solicitation and servicing of the former customere 
of defendant. 

Counsel for defendant argues that by the written contract 
| — sntered into, plaintiff agreed to secure the indictment of Block by 
the Grand Jury of Cook county or to “immediately restrain“ Bloek by 
injunction or other legal proceeding from further interfering with 
defendant's business, 

On the other side, the position of counsel for plaintiff is 
that the contract did not provide that plaintiff was to have Block 
indieted under the statute and prosecuted, nor was he required to 
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secure an order of court to restrain Block from soliciting or servic- 
ing the former customers of defendant; that pleintiff's only duty 
under the contract ‘was to stop the solicitation and servicing of de- 
fendant's accounts by whatever means plaintiff deviesd, * 

There is no epecific provision in the written contract that 
would require plaintiff to secure an indictment against Block, nor is 
it specifically provided that Block should be restrained by an order 
of court, But we think the construction pleased upon the contract by 
plaintiff, as evidenced by what he did, shows he put the construction 
on the contract contended for by defendant, Sut whatever view is 
taken, we think it does not sufficiently appear from the record thet 
Block desisted from doing the things complained of by defendant, 

Moreover, Block could not be enjoined for the reason the 
evidence fails to show that Block was doing anything illegal. Amer, 
Gleaners and Dyers v, Foreman, 252 Ill. App. 122, In that case we helé 
in the absence of an exprees contract, equity would not enjoin an 
employee from soliciting business from the former employer's customers 
whom he had served where no list of names waa taken and where there 
wae no fraud committed by the solicitation for the new employer. See 
sleo Messenger Pub. Co. v. Moketad, 257 T11, App. 161. There is no 
evidence nor is there any contention that Sleck took any list of 
names of customers when he left defendant's employ. 

For the reasons stated, the judgment of the Municipal court 
of Chicago ie reversed, 3 

JUDGMENT REVERSED, 


Matehett, P.J., and MeSurely, J., coneur. 


i, Ona h 
ta" ce aa 
































i -alvses 10 gut? boL.Loe were doeld slastaet of Iuwe9 20 TOR20 aa Y Pree. 
: tiwd elso eltttinlaly ¢adé ;tisbasteb Ye wresetens tent6t oat at 
~eh to gatoivies bas Heltat Lntfloe ed? qots of naw* FORtT AICO om? aehay 
“ beatved Tiidatale ansem “everday Yt siistedos atanabaet 
tant Posttnos aot atey eat ai sete trons ofttocds on al sted 
af ton tools tad tena trestothet me sxroe8 of Ttitatete extepst biuew 
noice de yd Sontestads of Sisade soord gadt bebivorg Yilaoitzoode #2 
}|| xd -Foatenes ext noqv Sevaly wottenefence aif tated erent’ wires ‘te 
| gotteurtence ont tuq od swesie SLD ol tasty Yt Beomebive ts \Tueagate. 4 
| at weir covetaty tol .taabaetod Yd wet Sedmetsos toareaes edt Hs 
tert Suooes oft wort seeqge Ylfnstoitwe ton seod tt aintdd ow (netsh 
9°. hiabasteb yt Yo Sontstquoo wants eit gitod mot? Sevetees Moot 
i edt sidtans entt 0% hentelas od fon bised tuéla’ ceveexan °P radi ‘a 
| E ‘died GEegelis gatdtyna ‘gaten sav dootd tate wos Of WiteY wedenve 
[bat oe aavnae wt year ceqA ttt 808 pmpersietherr 





] 2 ered? eredw Sas nodst eew cower Yo Sarl om ererw Boveet bad iaediad o 
z — e98 inteyelqme wen ot rot mottettotion ef Yd Bott iasoo > iar it 
) or SE exe eer .qqh tet See Betedo ws o oats a 
|| NS Sekt yes Moor Moore vate aettnotnoo ynd oteddd progarrnon id 
ch “ | .Yofqus o'tnebne'teh ttef ef medw avemotuny te bere] 








| patnescoteceriameladbaren camsiaraboame sneered guest 
|| sam | | eter aa hy 
i LGRUARVAR THAMDUY lamas: i: 
| 4 ih ; } 3 CAG 2ae t. LwRegre er ne 
wh eit i apenaiaaninen ~e pessiryen4 ‘ 
| ie 2B. ee Oe } 
i! hy ‘ 
| oe ar. 4 , A . ‘ ro Wom) see Ae Fe or 
\@ - gin Lea ety ae a 
1a m Lee e Oat tase 
i °, Akh oSiveiea onde pede 

a 
| | ae my 4) 
} 10 ae Li Da urbe ae 


40904 
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MR. JUSTICE O'CONNOR DELIVERED THE OPINION OF THE COURT, 


Plaintiff filed her complaint in chancery to vacate and set 
asiée the judgment of the Probate court of Cock county admitting te 
prebate the oral or nuncupative will of Carl White, deceased, and that 
euch claimed will be Geclared null and void, The bill alleged ea 
number of grounds why the claimed will wes invalid but on the morning 
of the triel plaintiff eliminated ell but one which wae that the will 
aia net comply with the provisions of see, 15 [17], of the Statute of 
Wille, eee. 15 [17], chep. 148, Tll, Rev. Stats. 1929, Defendant 
filed her answer end Mereh 24, 1939, the jury returned a verdict that 
the purported will was not the last will and testament of Carl M, 
White, deceased, Three days later, the court entered a Gecree in 
conformity with the verdict ef the Jury and defendant appeals. 

The record discloses that Garl M, White, for many years 
lived with Preances Merle Long and some time in 1936, exeeuted a 
written will, September, 1927, he married Francesa Merle Long and 
December 7, 1927, died. It is the eontenticn of defendant that seven 
days before his death, viz., November 30, 1937, Nr. White had a talk 
with Mr, and Mrs. Van Hamlin, who were visiting him at his home in 
Chicago and that he then made an oral will which on December 14, 1937, 
was reduced to writing signed by Mr, and Mrs. Van Hamlin and by May 
¥. Hammond and Vernon I, 0, Fick, 

Mre. Yan Hamlin testified that about 3:30 o'clock on the 
afternoon of November 50, 1937, she and her husband were visiting Mr, 
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White in his bedroom at his home in Chicago and at that time he said: 


"I am dying by inches, *** I want to know thet Merle [Mre. White] will 


be taken care of, *** I want her to have everything in this world I 
own, except #500 I want to go to Dorethy, my daughter. *** I want 
Mabel [Mre. Van Haulin] to please be a witness to thie, *** I want my 


will earried out to a letter,* On crogs-examination she testified that 


at the time of the conversation Mr. #hite had spoken about a will he 
had already made; that she told him she had seen a piece in the 
Tribune where it was seid that a will was no good if a man married 
after he made the wili. Thereupon Kr, white asked her to telephone 
Russell Clark, hie attorney; that she called him and told him she was 


Galling for Mir, White and wanted to know if a will whieh had been made 


before a man married was rescinded by his marriage and that !r. Clark 
told her under such circumstances the will would be perfectly good, 
My, Van Hamlin testified as to the same conversation and 
his testimony ie substentially the same as that of hie wife, Vernon 
Fiek, who signed the will after it was written on December 14, testi- 
fied that he saw Mr, and ure. Van Hamlin sign the will and that he 
signed it. May Hammond also teatified she signed the will and that 
it was signed by the other three persons, Russell Clark teetified 
that he was a practicing lawyer and had followed that profession for 
fifty years and had known tr. Clark for twenty-five years; that 
neither on November 30, 1957,nor at any time during the months of 
November or December had he had a conversation with Mre, Van Namlin, 
The foregoing testimony was given on the hearing by the 
witnesses in the Probate court and was read on the trial in the 
Cireuit court. In addition to this evidence, Charles Parrish, Harry 
Long, Frances White, Donald Seeley and William Lund testified on the 
trial of the cause in the Cireuit court, Parrieh testified he had 
known Carl White for twenty years and was in the Probste court on the 


| 


hearing in that court; that Nr. Seeley, attorney for defendant at thet 


time; in response to a question put to him by the Probate judge, said 


it was agreed there was no will in the Caee; that he further testified 
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he had @ conversation with Mrs. white in the middle of December, 1937, 
she kaving called te see him on seme business matter, Among cther 
things, ake teld him that Muesell Clark had nothing te de with the 
probating of the estate and that he had *left hey in a bad mees about 
not having Mr, “hite make out @ wiil after she warrted him,* Yarry 
Leng testified he knew Mr, White about twelve years; lived st nis 

howe as & cn; that he knew the Yan Hamiins; that he saw them at Mr, 
White's heme November 30, 1957, in Mr. White's reom; that he agein 

few Mre, Hamlin e couple of daye later and heard a cemversation be- 
tween Merle (Hrs, white) and Mrs, Van Hemlin in Mrs. White's room, 
"Merle asked Kre. Ven Hamlin abeut Carl making « will. Ere. Van Hamlin 
eeid she could net get Carl white to make « will without Mr. Russell 
Clark to do it." On creose-examination he testified he hed not telked 
to anybeéy about the ease. "I juet talked te Hr. Lund abeut the case," 
The witnese further testified he lived with Mr. White, never paid any 
board but did errenée: that there wes no telepheme in fr. Yhite's 

room the last few months of his life. 

Wre, Ven Hamlin wae then ealled and testified substantially 
the sane as the teetimony she gave before the Probate ceurt herein- 
before referred to. She further teetified about the vicit. *I are 
rived about 2:00 e'elock., I sew Mre, White. I also saw Ferry Long. 
Kerry Leng was not there on overber 20th. I did not see him.*® Hr, 
Pick was then called and he testified as te the signing of the will, 
above discussed; that a document was prepared by Mr. Seeley who typed 
it - it was then signed. May Hammond also testified as to her signing — 
of the will. Mr. Van Hamlin wae then called and gave substantially 
the same testimony as that given by him in the Probate court, which we 
have above discussed, 

Defendant, Frances White, testified that she knew Harry Long 
and he was not at her home on December 2, as he testified ang she did 
not say at that time that she could not get Carl to make a new will 
without Russell Glark doing it and she did not, at that time, say that 


Russell Clark had no interest in the matter. Donald Seeley testified 
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that on the hearing in the Probate court, in response to a question 

of Judge O'Connell, he replied that it was agreed there was no written 
will, William Lund testified that he had known Mr. White very well 
for about seventeen years; had been in buginess with him and that 
during Cetober and Hovember, 1937, there was no telephone in Mr, 
White's room and he was there about December 2 and there was no tele- 
phone then in the room, The nearest one was about 12 feet away. This 
is substantially all the evidence in the record, 

Counsel for defendant contends that the motion he made on 
behalf of defendant for a judgment netwithatanding the verdict, should 
have been sustained by the trial court. We think thie contention can- 
not be sustained. There was evidence from which the jury might believe 
that White did not intend to make a will on November 50, 1957. In 
these circumstances, cbviously, the court 414 not err in overruling 
the motion, ; 

Counsel for defendant also says in stating hie theory of the 
case, “the complaint, shorn of all its allegations except the due ex- 
ecution of the will, amounted to a direct appeal from the Probate 
Court to the Cireuit Court, and the proponent of the will is the only 
one who could take an appeal and then only when the will had been 
denied probate by the Probate Court." We are unable to fellow this 
contention. There was no appeal taken from the Prebate court but a 
complaint was filed in chancery to set aside the probate of the will 
and to declare it invalid. 

Upon a consideration of all the evidence, we are clearly of 
the opinion that the question was one for the jury and we are unable 
to say that the finding of the jury is against the manifest weight of 
the evidence. 

The deeree of the Cireuit court of Cook county entered in 
accordance with the verdict of the Jury is affirmed, 

DECREE AFFIRMED. 
. Matchett, P.J., and MeSurely, J., coneur, 
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JEANETTE EDWIK, 
Ap 
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ARTHUR C,. EDWIK, 





CLARENCE W. SHAVE 
Appeilant. 





ace: < 
304I1.A.588 
MR, JUSTICE O'CONNGR DELIVERED THE CPINIGN OF THE COURT, 


By thie appeal Clarence %. Shaver seeke to reverse en 
oréer entered by the Superior court of Cook county adjudging him 
guilty of contempt in failing to pay ¢50 to Jeanette Edwin, and com- 
mitting him to the common jail of Cook county for a period not to exe 
ceed six months unless he should sooner pay the $50. 

The record discloses thet Shaver is a preecticing attorney 
ané represented Jeanette Edwin in her suit for diverece against her 
husband, Edwin. June 19, 1937, a deeree was entered in the suit which 
recited thet by stipulation of the parties, the cause was heard as a 
default matter, the marriage was dissolved and the court found that 
plaintiff and her husband, the defendant, were indebted to Dr. 
Clifford Bullen for $310 for profeseional servicee rendered by him to 
plaintiff; that plaintiff and defendant owed a hospital bill of $78 
which wae incurred as a result of an operation performed by Dr, Bullen 
on plaintiff, and defendant was decreed to pay to plaintiff $125 for 
her solicitor's fees, It was decreed that these items be paid by 
defendant in lieu of alimony, dower and of all of her claims, After= 
ward plaintiff by her solicitor, Shaver, filed her verified petition 
in the divoree suit in which she set up the provision of the divorce 
decree with reference to the doctor and hospital bilis; that they 
were unpaid and prayed that a judgment be entered for the sum of the 
two iteme in favor of plaintiff and against defendant, On the same 
Gay an order was entered in which it was decreed that a Judgment be 
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entered in favor of Jeanette lidwin, plaintiff, against her former 
husband, Arthur ©. Edwin for $388, being the amount of the dector and 
hospital bills. Garnishment proceedings were filed in the suit by 

My. Shaver and interrogetories filed, and apparently an agreement 

was entered into between Shaver and the garnishee whereby payments 
were to be made by the garnishee or defendant in the divorce suit, 

the payments to be mace direct te Shaver, apparently in accordance 
with an agreement made between him and his client, Mrs. Edwin. Theree 
after from time to time payments were made to hia. 

November 21, 1938, an order was entered on motion of plain- 
tiff which recites that upon her verified petition for an order on 
Shaver to turn over 250 to her, which he had collected from her for- 
mer husband, it was ordered that the matter be referred to a special 
commissioner for Rearing. The petition filed by Mre. Edwin ie not in 
the record before us. ‘Shaver filed his anewer to the petition, which 
is in the record,from which it appears that he was claiming the #50 
in payment of services he had rendered in endeavoring te collect the 
amounts due under that decree from plaintiff's formar husband. ‘The 
Special commissioner made a report in which he refere te the Aiveree 
decree and the three itema to be paid by defendant in the divorce 
suit, viz., the doctor's bill, $510, the hospital bill, $78, and 
solicitor's fees, $125, and finds that Arthur C, Edwin, defendant in 
the divorce suit, paid to Shaver $559; that Shaver had distributed 
that amount by retaining 7125 for his fees; paid {158.50 te Dr. 
Bullen; $15 on account of the hospital bill; $10 court costs, and that 
he retained the $50 which he refused to turn over to Mrs, Edwin, The 
commissioner recites that Shever testified before him as to what he | 
had done in endeavoring to collect the money due under the divorce 
decree; that he had collected the $359 and made disbursements as 
above stated. The commissioner found that Shaver had no understand- 
ing with hie client that he would charge her an additional fee for 


hie services in endeavoring to collect the money; that he could have 


Gited defendant in the divorce suit for non-payment, and could have 
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had the court enter an order for additional fees for solicitor's ser= 
vices, and the commiesicner found Shaver was not entitled to retain 
the $50 but on the contrary thet it belonged to Mre. Edwin. 

The report of the commiesioner was on December 23, 1938, 
approved and Ghaver was ordered to pay $50 to Mre. Edwin. He failed 
to comply and the following March 22, she filed her petition setting 
up the facts and that the order of December 23 4id not fix the time 
within which the payment was to be made and it was prayed that the 
time be specified. On the same day, an order was entered decreeing 
that the 250 be paid by Shaver within five days. Nothing appears to 
have been done until April 12, following, when Mrs, Edwin filed her 
petition again etating the facts and the failure of Shaver to pay 
the 650. The prayer was that a rule be entered against Shaver to 
show cause why he should not be held te be in contempt of court for 
such failure. On the same day an order wae entered requiring Shaver 
to show cause why he had not paid the ©50, The next that appears isc 
that on April 21, Shaver filed his written motion to quash the rule 
to show cause, and on that day an order wae entered setting the 
matter for hearing April 24. April 25, another order was entered 
which recites the rule to show cause came on, both parties represent= 
ed, and it was ordered that the hearing on the rule and Shaver's 
petition for a change of venue be heard April 26. That order was 
entered, as was the prior order, by Judge O'Connel, and on April 27, 
an order was entered by Judge Lupe, whieh is the order appealed fron, 
by which Shaver was adjudged to be guilty of contempt for failure 
to pay the #50 and he was committed, as above stated. 

Plaintiff hae filed no brief in this court. 

Shaver contends that he was entitled to be compensated for 
the services he rendered to Mre, Edwin after the divorce decree ‘on 
the basis of an implied contract." whether this position is tenable 
or whether he would be required to look te defendant in the divorcee 


case for payment of his services, as is the common practice, we do 
not Gecide, for we are clearly of opinion that he had no right to 
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retain $50 which he haé collected under the terms of the decree 
without first having had an agreement or understanding to thet effect 
with Mre. Edwin, and it is undisputed that he hed no such agreement, 


If Shaver's position were sustained, the result would be thet where 

a soliciter for a plaintiff in a divorce suit, rendered services 
after the decree wes entered in endeavoring to collect the alimony 

er moneys in lieu thereof, he could retain from moneys thus collected 
by him,without eny agreement,such a sum as his services were reason=- 
ably worth. e think such a proceeding cannet be approved. 

Shaver has repeatedly and wilfully refused te obey the ordere 
of the court requiring him to pay the £50, In these circumstances, 
we think the court was warrented in committing him until and unless 
he paid the #50, 

While it is not necessary for a decision of this case, we 
think we ought to say thet the practice of referring such simple 
matters as those involved in the instant ecaee to a special commission= 
er or a master ought not to be approved. The matter could be dis- 
posed cf in a short time by the chancellor without any unnecessary 
expense, 

The order of the Superior court of Ceok county is affirmed. 

ORDER AFFIRMED. 
MeSurely, J., concurs, 
Mr. Presiding Justice Matchett especially concurring: 

I coneur with reluctance, fhe solicitor should have com- 
plied with the order of the court but the extraordinary powere of the 
court might well have been used to compel defendant to comply with 
the decree. Respondent should comply with the order and petition 
the court to make an sllowance for fees against defendant. 
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CHICAGO TITLE AND TRUST 
COMPANY, a corporation, as 








Trustees, 

Appellee, 

Vs 

CHARLES J, ROUTTE) et al, 

Appelltes, 
On Appeal of ) ; ~. 
STEVEN U, BROOKS, Intervening ) 3 O 4 Ae 5 8 9 
Petitioner, 


Appellant. 


MR. JUSTICE O'CONNOR DELIVERED THE OPINION OF THE COURT, 
February 19, 1937, the Chicage Title & Trust Company, as 
| trustee in a trust deed, filed ite bill to foreclose the lien of a 
truet deed given to secure an indebtedness of $55,000, The bill was 


~} 
Y a representative suit brought on behalf of all of the owners of the 
An unpaid bonds aggregating about $50,000, Afterward the bill wae amend- 
| ea@ and July 29, 1937, by leave of court, a bondholders’ committee was 
_~ permitted to intervene and on thet day filed its petition alleging it 
represented $34,600 par value of the bonds; that certain ether bonds 
aggregating $7,500 had been paid and surrendered to the owners of the 
equity and that these bonds should be decreed to be paid or suberdin- 
ated to the balance of the bends, August 3, plaintiff, the trustee, 
filed ite answer to the intervening petition, and September 10, fol- 
lowing, the matter war referred to a master in chancery to take the 
evidence and make up his report, The master took the evidence and 
April 23, 1938, submitted his report finding that all of the unpaid 
bonds were on a parity. The bondholders! committee filed objections 
te the report but plaintiff, the trustee, filed no objections but on 
the contrary filed briefs with the master and afterward with the 
chancellor contending that the bonds owned by Brooks, who prosecutes 


thie appeal, were on a parity with the balance of the unpaid bonds, 
The objections were overruled by the maeter, His report was filea 
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January 51, 1939, The objections were ordered to stand as exceptions 
and after a number of hearinge before the chancellor, the last being 
had June 16, 1939, the chancellor stated he would sustain the ex- 
ceptions to the report and hold that the Brooks bonds would be sub- 
ordinated to the payment of the balance of the unpaid bonds, The 
next Gay counsel for brooks served notice that on June 19, they would 
ask leave to file an intervening petition to permit Brooks to inter- 
vene and become a party defendant and for a re-reference to the 
wmagter for the introduction of addltional evidence, The verified 
petition for Brooks was presented, an anewer submitted by the bond- 
holders’ committee and July 6, the court entered an order denying 
Brooks ieave to file the intervening petition, It is from this order 
that Brooks appeals, 

Brooks, in his petition, alleged he was a purchaser for 
value before maturity of certain specific bonds of the issue being 
foreclosed aggregating 24,100; that he had been informed evidence was 
introduced before the master “concerning alleged subordination of 
said pends; * that the court head sustained exceptions to the uaster's 
report which found that Brooks’ bonds “vere on a parity with the re- 
maining bonds and has directed that a decree be entered finding such | 
bonds subordinated to the remaining bonds secured by the trust deed* 
and the prayer of the petition was that he be given leave to file it 
and become an additional party defendant; that the matter be re- 
referred to the master ‘for the purpose of taking evidence coneerning 
the allegations of this petition, and that the Master be directed to 
report." The trustee submitted no answer to the intervening petition 
which Brooks sought to file, 

Brooke contends that the court erred in denying him leave 
to intervene in the suit; that he had an absclute right to intervene 
because section 25 [149] of the Civil Practice Act, chap. 110, Ill. 
Rev, State. 1939, authorized such intervention and that the matter was 
not within the discretion of the court. Section 25 [149] provides: 


“Where a complete determination of the controversy cannot be had with- 
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out the presence of other parties, the court may direct them to be 
brought in, Where a person, not o party, has an interest or title 
which the judgment may affect, the court, on application, shall direct 
him to be made a party. <A new party shall be brought in by the service 
of the summons, which shall be drawn in the usual form with the ad- 
4ition of the statement, preceding the teste thereof, that this sum 
mons is issued pursuant to an order of the said court made on a date 
named,* It is argued that by virtue of thie section, Brooks had a 
right to intervene any time before the entry of the decree, and 
Bechellor v. Dockterman, 291 Ill. App. 418; Svela v. Bloeh, 294 I11. 
App. 515 and Groves v. Farmers’ State Bank, 368 Ill, 55, are cited, 

The Bachelior case is not in point. In that ease, Sachellor 
was not a party to the suit although he had a definite interest in 
the subject matter of it, while in the case at bar, Brooke was repre- 
sented by the trustee who represented all ef the bondhclders and filed 
the foreclosure suit in a representative capacity for all of the 
owners and holders of the bonds, 

The Svela case was a bill to foreclose a mechanic's lien, 
After the case was heard but before a decree was entered, Fannie F. 
Newton, who was not a party to the suit, sought te intervene claiming 
she was the present owner of the property involved. The court held 
4t was proper to permit her to intervene, Ye think it obvious this 
ease is not in point. | 

In the Groves case, an order wae entered denying thirty- 
four stockholders and eight depositors leave te intervene in a stock- 
holders' liability suit, On appeal the Supreme court affirmed the 


order,. Counsel for Brooks quote from that opinion the following: 
"Intervention, even when permissible, must be had during the pendency 
of an action before the issues between the original parties have been 
Getermined and a final decree has been entered." But thie language 
does not hold that the court must permit anyone to interfere if he 
applies before a final decree is entered. 

We think there is nothing in section 25 that makes it obli- 
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gatory on the court to permit Brooke to interfere. He was represented 
by the trustee and his counsel in their brief say: “Counsel for Brooks 
conceded that he had known about the foreclosure proceedings from the 
beginning and the Judge denied the motion upon the ground that hie 
petition was presented too late." We think the matter wae within the 
Giscretion of the court. Lake View Tr, & Savings Bank v. Rice, 279 
Til, App. 538, And there is no contention that the court abused ites 
Giseretion, 

Moreover, there is another reagon why the order appealed 
from must be affirmed, Brooks, in hie verified petition by which it 
was sought to intervene, makes no allegation either by way of facet or 
merely by conclusion that he had any adéitional evidenee to offer if 
the case were re-referred to the master, If he had made such a show- 
ing and it appeared that his rights hed not properly been protected, 
obvicusly a different question would be presented, Gut no such shor- 
ing was attempted. For aught that appears, Brooks! rights were pro- 
tected by the plaintiff trustee. ‘he trustee endeavored to sustain 
the master's report before the chancellor which wee in Brooke’ favor, 
But when its contention was overruled plaintiff trustee took the 
position, and we think properly, that the contest was between conflicting 
interests of bondholders, ; 

The order of the Swerior court of Cook county appealed from 
is affirmed, 

GRDER AFFIRMED, 
Matchett, ©.J., and MeSurely, J., soneur, 
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Whe PRAGTOING FUSTIGS GOMES 3. GRALIVAN delivered 
the opinion of the courte 


The above entitled sase was before this court on s 
former eppesl. and waa sent te the Gupreme Court for considere 
ation, which court has remanded it to thia courte 


Zt is agreed by both plaintiffs and defendant herein 
that this is an action for iomeges slieged to have been sustained 
ty plaintiff beesuse of demages to his real estate at 12-14 
Hast Kinzie Street in Chicago, in consequence of the construction 
of the north viaduct or appresch to the bridge apenning the 
Ghicago River at “abagh evenue, the change of grade of the 
streets, sidewalks and an alley adjacent to the plaintiffs’ 
property as an inoident te the construction of such public work, 
emi the conatruction of a ramp in the south half of East Kinzie 
street. . 

The cause was tried before « court and jury. The 
veriict of the Jury found the tsmues for the plaintiffs and 
assessed the plaintiffs’ damages at $24,084.14, the jury, by a 
spewiel finding in response to an interrogatory, fixed the amount 
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awerded for a particular clement of the damages st 715,000e0. 
@,@ special finding was in response to the following motion 
ef the City of Chicago witch wes made on Uctober 20, 1957, 
requesting the court to require the Jury to find specially 
Wpen the following Material question of fact submitted by defendants 
“What portion of the denages, if any, were caused 
Eg Pt 
» Street, Immediately mare ae pe Walle 

Snaen an Gana danas Geokane, 
fo this special interrogatory the jury returned a finding of 
$15,000.00. There is no claim that this 915,000.00 was in 
eddition to the general verdict for $24,084.14, which found 
defendant guilty and assessed the damages at the latter figure. 

No iscue was raiged on the pleadings. 

Plaintirrg§’ theory of the case ig that the change of 
grede of Seat EKingie «treet slong the front ef their property, 
ee 
Seaphian sh pee nn ‘oon oo to sey te om va 
property, end the construction of a remp on plilars in the south 
half of Gast Kingie street opposite the east 40 of the 50 feet 
of frontage of the pisintiffs’ property caused s decrease in 
the fair cash market value of the pleintiffs' property of not 

The defendant's theory of the case is thet by providing — 
& Rew means of reaching the Loop district from the plaintiffs* 
property and giving to the plaintiffs" property and ite vicinity 
&@ Rew prominence and importance, the construction of the impreve= 
the detriments remilting from the change of grade of East Kinzie 
street, North Wabash avenue and a pertion of the alley, with the 
exgoption of » cash outlay by the plaintiffs of 01,584.15 for 
the construction of a retaining wall; oni thet the anount of this 
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cash outlay plug an amount not exoceding $4,000 representing a 
decrease of the feir cash market value of the plaintiffa! property 
ad @ result of the construction of the remp in 2 portion of the 
aouth half of Sest Kingie street cotistitute the meximum emcunt 

of damage whieh the plaintiffs are entitled to recovers 

It is aleo the theory of the dofenient on this am esl 
that the inflammatory arament made by the plaintiffs’ attorney 
te the jury in <hich prejudicial treataent was given an agreenent 
whereby the city ens to be indewnified for part ef the damages 
Glaimed by the plaintiffa, ani an exchange of lend and easements 
with the Ghicage ani North Western Heliway Company for the purpese 
of obtaining land and air rights necessary for the construction of 
the bridge and the viaduct, together with the court's persistent 
pergunde the jury te render a verdict for a grossly excessive 

Zt ig also the theory of the defendant on this appeal 
that none of the slaintiffe proved title te the cause of acticn 
asserted in Uils case. 

It appeera thet plaintiffs and defendant have practically 
admitted by the evidence that damage was done te plaintiffs’ real 
eatate, the question then romnining to be decided is what would be _ 
the proper amount to fix ac a just compensation. Certain witnesses . 
for plaintiffs eatineted that the real oatate was damaged to the 
extent of $45,000.00, while witnesses for the city placed the 
demegea as low as nothing to as high as $6,000.00. 

The ewidence shows that the construction of the retaining 
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The trial judge and the jury Viewed the real estate, 
and having the situation well in mind as a result thereof,’ the 
sary returned a verdict finding the issues for the plaintiffs and 
assessed plaintiffs’ damages at $24,00414, and then the jury,  ~ 
by & special finding in respense to an interrogeatory, fixed the 
enount awarded for a particular clement of the damages at $15,000.00. 
The two judgments were entered on the verdict, each for the full 
amount. 
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We think this rule of lew is plainly applicable in the instant case. 
Gomplaint i¢ made thet the court erred in tts rulings 
upon the objections te arguments of counsel for plaintiffs as going 
outside the evidence in commenting thereon. Chjections and 
motions to strike cover nearly one hundred pages of the record. 
They consist principally of objections and except$ons to the state= 
ments of aoungel for the property ownera in his interpretation of 
what the evidence showed and the deductions which he drew therefrom. 
We think the court patiently «nd correctly admonished counsel to 
keep within the evidenee in his comments and instructed the jury 
repeatedly not to be governed by any remarks of counsel which were 
not supported by the evidence. We do not think plaintiffs went 
outaide the aphere of proper comment to a prejudioiel extent. The 
argument of pleintiffs' counsel wes confined to the evidence end we 
cannot say that anything counsel for plaintiffs said was calculated 
to unduly exoite or prejudice the defendant*s rights before the 
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In the case ef Commonwen}. th J 
914 Ill. 545, wherein it wos alleged that inproper remarks 
were made before the jury, the court at pp. 561-562, defined 
the limite of counsel's comments and said: 
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Complaint is made that the Judgment in this case is in 
favor of the heirs of the original plaintif?, he having Qied since 
the commencement of the original suit. The complaint is made 
that the court permitted this to be done after the jJudgnent =as 
entered. ‘This action was taken when a petition was filed setting 
forth the fact of the death of the original plaintiff and an order 
to permit the substitution of heirs was entered. An additional 
appeal was entered to such amended pleadings, the provisions of 
which raised only the statute of limitations, and &m no manner 
denied or traversed the capacity in which the plaintiff sued. 

We are of the opinion that in order that these questicns be 
properly presented for our consideration, they should have been 
Presented in the Lower court, so thet there micht be a ruling by 
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Ne question was raised in the trial court as to the 
capacity of the plaintiffs to aue, nor was such qiestion raised 
in its motion for a new trials e think the action of the trial 
court was in pursuance of Paragraph 1, Section 92 of the Civil 
Practice Act, ani wag not erroneous. 

Tn reviewing this record we cannot say that any pre= 
judicial error was comiltted which would justify a reversal of 
the decision reached in the trial court. It is practically con-= 
 @eded by defendant that seme smount of damages are due plaintiffs, 
the amount of which was determined by the method provided by lar, 
Vist a trial by judge and jury, and a view of the premises. We 
cannot find eny basis upon which defendant could expect to change 
the decision of the trial court. It is alleged by defendant that 
errors wore committed by the trial court in its rulings, but we 
have been unable to find any ruling which wac made by the trial 
court which was not within the purview of the lew and evidence. 
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We think the verdict «ni judgient entered by the trial court 
are in eccordance with the law and the evidence, and for the 
reasons herein stated the judguent of the Cireult Court is 


HEBEL, J, GONCURS; 
BURKE, J, TOGK NO PART, 
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JENNIE E. YuUNGER, 
OF CHICAGO. 
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NIS £, SULLIVAN DELIVERED THE OPINION 
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WR. PREQIDING JuSTICE~at 
OF THE COURT. 

Plinintiff, 4nna Yunger, brings this sppeal from a judgment 
for costs entered in the Municipal Court of Chieago in favor of 
defendant Jennie £, Yunger. The suit eas besed on a promissory note 
for the sum of $1,000.00 and interest, which note wes executed by 
defendant and her husband on November 30, 1928; said defendant's 
husband heving died prior to the time suit was commenced. The note 
was to bear interest at the rate of G ser cent per annum after date. 

Said nete reads as follows: 

* $1,900,090 Ghiesago, Illinois Nov. 30, 1928, 

One Yeer after date for value received We voromise to pay 

to the order of Mrs. Anna Yunger One Thousend Vellars at the 

effice of the Twenty-Sikth Street State Bank, Chicago, Illincis, 

with interest at & per cent per annum after date until psid,*** *# 
In addition to the sbeve the note contained the usual judgment clause 
authorising the entry of judgment and was signed by fdward Yunger 
and Jennie &, Yunger and wes sealeds 

The defense is that the note wee not delivered; that the 
defendant received no value therefor and that there was no considere- 
ation on the part of this defendant for the exeoution of said note; 
that this defendant's signature on said note was obtained by fraud, 
duress, threats and fear and that the particulars of the fraud 
are as follows: 
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George Yunger, the brother of the deceased husband of this 
defendant, brought the ssid note to this defendant, threatening 
this defendant and demanding that shé sign it; that her deceased 
husband hai borrowed the money from his, Edward Yunger's mother, and 
George Yunger, by threat, intimidation and fear, induced this 
defendant to sign the said note. 

it appears from the evidence that this transaction 1s a family 
affair as the principals and mest of the witnesses are related to 
each other; that the defendant's husband obtained the money from 
plaintiff, which amounted to $1000.00, and with full knowledge of 
this the defendant herein and her husband signed the note; that 
at the time she signed the note she was busy in a restaurant which 
she and her husband owned and the person who brought the note to 
her was a relative and explained its purpose; that this defendant 
Made some inquiries about the note end signed it and delivered it 
te the person who had brought 1¢ to here The evidence does not 
show thet any threats were made at the time defendant herein signed 
the note or that she was under duress. 

This cause wes tried by a court without a jury and we hesitate 
toe disturb a judguent where the trial court hss seen and heard the 
witnesses testify, but with due regard to the ugusl] rule in such 
cases, we are forced to the conclusion that the Judgment entered by 
the trial court wes incorrect and should have been in favor of 
plaintiff. To correct this error and forthe reasons herein given, 
the Judgment of the Municipal OG gurt is reversed and judement is 
entered here for plaintiff and acainst defendant for the sum of 
$1,000.00 with intercst at the rate of six per cent from November 
30, 1928. 


SURGMENT REVERSED AND JUDGMENT HERE 
FOR PLAINTIFF FOR $2,000.00 WITH INTEREST. 


HEBEL AND BURKE, JJ. OONCUR. 
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Mi. PREGE OU? SUOTEOR GENTS &. SULLIVAN Gelivered . 
the opinion of the ccurt. 


, This ts an appeal from e degree of the Gipericar 
Sourt witch wea entercd pursuant te the candate ef the 
@uprene Court. ‘This cause waa before this court on a | 
former appeal from 4 decrse entcred in the Superior Court 
reneving the Chicesso Tithe & Trust Gompany, as trustes. 

This court affirmed the decree of the Giperior Court and 
Supreme Ugurt reversed the Judgment of the Appeliate Court 
een eee ee @ye Suprene Court in 
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tprene Gouri hee paesed upon questions 
presented for ite consideretion tn any given ense, oni an 
erier of reveres). hoa bean entered, the only question eich 
May thereafter properly coms before this court ia as te 
whether or not te trial court followed out the rendate and 
the direstions of the Qipraie Court when the cause ws retried. 

in the tnatent cage moat of the armument presented 
by counsel, for the contesting parties 4s devoted to queations 
which have been settled by the decisicn of the duprene Gourt, 
ghich ag we heave explained, carmnot be further considered by a 
tris] court or Wiis court. 

mn purmience of the Jecision of the Supreme Court, 
the trial court did the following: 
(1) a motion of the defeniant to strike 


ii. tn sarge or antiff? end against the 
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i datatine egeliicte. siteeh wr neuen aii 
on questions which cannot be considered by this eourt in view 
befors thie court at this tine is whether or net the nandete of 
the dupreme Gourt was followed by the trial court. 

side  seliiader adt dew welbiatees oe ti Aide wie ot Sell 
We do not think the amount emrbitent. We think the rights 
@f sll the parties have beon analyzed and considered in ‘he 
Warfous appeals taken in this case ond nothing would be gained 
ty 2 further discussion on that mibject at this tines duffice 
48 Ww say that wo think the chaneelior in his interpretation 
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of the mandate of the duprome Court, which was his duty, has 
arrived at 2 comelusion which we beiteve in Justified by the 
evidonce ani that his interpretation of the mendnte of the 
Supreme Court shoud be and hereby 4a sustained. 


REBEL AWD BURKE, Jo. GUNCUR, 
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LIVE SFGUK RATIGRAL BARE OF OHIGAGQ, 
ag adelnist@ater of the iatate of 
JQNAZI1O MIGLIORIGL, 
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UR. JUETICE BURKA OFLIVERSD THE OFIRION OF THE CovRT, 

This is an appesl by defendants from a judgezent of the Gireuit 
Gourt of Cook County in the sus ef $3,309.00, fellewing the trisi 
of « atetutery action brought under the Inguries Act te recover 
pecuniary lese sllieged te heave been sustainéd by the widew and next 
of kin of Ignazio “iglierisi, by reson of his death, which the 
plaintif? aileged «=a proximately esused by injuries sustained while 
in the set of boarding « street gar on Thursday, february 11, 1937. 

fhe first contention ia that the evidence foils te prove 
actionable negligence on the part of defendants, or due care on the 
part of the deceased, Pinintiff replies by seserting that the 
verdict and judgment «re supported by the evidence, and that the cease 
involved purely a queation of fsct whieh was properly reselved by 
the jury. Therefore, it hes been necessary fer ua te carefully 
reed the record in order te determine, as 9 question of lay, shether, 
from the evidence in fevor of plaintiff, atending slene and considered 
to be true, toghther with the inferenees which asy legitimately be 
drawn therefrom, the juroge »cting a9 reasoneble sen, could find 
for the plaintiff. 

Hestern Avenue ia « north end south street, and Montrose 
Avenue is sn enst and west street, both in Chiongo. Defendants 
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operate treliey cure propelled by eleetric sewer on both «treeta. 
The streets intersect. Yontrose Avemue is 449% north and Yestern 
avenue ia 340° west, The city aaintaine traffic ‘ater end go lights* 
2% ail eorners of the intera¢etion. The north and southbound 
tracks are isid in the sid¢ie of *estern Avenue. Coumending at « 
point 4 feet south of the south building iine ef Montrose Avenue, 
and at 4 point 2-1/2 feet east of the evat rail of the north bound 
track, ia = cement asfety island, #hich extends in «a southeriy 
direction pareliel with the east reil, fer = distence ef 102 feet. 
The width of the Gafety ialend is 4 feet 4 inches. It ia & inches 
abeve the surface of the street, fhe width of the spaee from rail 
te rail is 4 feet G-1/3 inches. fhe length of » street car is 
aporoximately 46 feet. Setween the east eide ef the sefety island 
and the weet curb there «22 reom for two sutemobiles te ossa. fhe 
enfety islend is @eaintained by the city. 

The widow of the decensed teatified thet he wae 65 years of 
age, and his children teatified thet he was S6 yeers of age. He 
waa torn in Itely and ees the fether of four children. The family 
Lived st 55298 South Morgen street, which is sporeximeately 19 siles 
from *eatern and Montrose Avenues, He wes in good health. He was 
a Building laborer, but at the time, ees not employed in that line. 
Ae temporary employsent, he shelled pecans in the vieinity of Ogden 
and Grand Avenues. So far as is shown by the evidence, he wee not 
employed in the vicinity of testern and Yentrose Avenues, On 
February 11, 1937, be had breskfast at € 4. H. Then he left the 
house. The next time the aembers of the family «ae him eae st the 
Rogers Park Hoepiteal in Chicago. He was then suffering from 
injuries which he received after he left heme. As « result of the 
injuries, he died cn februery 153, 1937, Bet<een 8:20 and 9 @*slook 
on the morning of February 11, 1937, a atreet oor of the defendants 
was proceeding north on Western Avenue, {lijah Setee eas the 


ai 
i) @ 
i | rit 
Bi 
EE 
mG 
me he 
i 





sadvorts ded a0 towoq vitionte w bad ingore eed YSLioxt ofes i" 
i) areteet dar tes OOM Sh dumevk SooxtneN sfomeretet nee 
| Meaty og tine qote” ofttext eatorated Yih edt tute OOS af ouners 
hveddtven bus atten og suoonianien eee Ni 


— 
Pa 





‘paved deren od Yo tnx #008 sat 20. = eel 
“ phatdéuds a mt ebadtxe gotan antes ‘yowtos meme 2 sh at 
efest 801 to sonetelh a tet ,liert tase ed? athe Nicaea ae 
asdont @ ef ¢% .eoremt b fect > wt Betetel YeteR ond to debts eat 
| fiw moth eeage sus To APbty wet “shionte odd to obettue St oveds — 
E vi et thd sooter « Yo degaer ont sevioet NID teh Wak Ae OE a 
Zz - hanted Yeohay ott Yo oble tone sith meoeren .do0t Bd Yess a 





— : an 0 eae : on a 
— ms ec 2 i a ae 2) 








sat Waat'vt stiidenctan out tot oot tev oredit exua e 
ete | “wie edt yo bontntntinn ot bantet’ we ‘ 
wei ney 88 aww bit dete bestitent heensoab eit Yo wobte ede 


GR vape to wren BF bar of dedt Delt Hoot monblie Wid bh ee 
etait ent smorbizite cuet Ye vedi eae dhe bee ye a eet cow 
este ck Ystentkonsce dete toate ani tues oad 0 WOVE 
an sidised Doo Al sow OF veummevi Seoreholl huis aibieev a 
|) “Vand tadd af Beyotine ton caw Joni? Nad He tue soi een 7 


i} 
: 








es wabyo Yo Ytatoly oat nt anidog Beltente od arise ame | 
ea, ton bee of yoonmbive wi? WwW ttwode 62 a0 te? Of Seoundw! pooewnyrer a m 
ae ee servonpadieectanse-op pthc ypsiporniers sores a) 
"ie ave of went MA oom telson Bad ed WOOK VEE yealedet 
edt to oew wild won Ylinet edd Yo etodunn ane et a ot" "sone by 
wort gatketive ned? vow OH ‘Vogendat wh Lottqnow deat ott ' 
| eile to Piveet 2 wh steed fe od rests bovieoor ba dokde 0s. : “— 
eee eT ee 
etastineYeh it to’ tne Seotee “her a ve yodoe on edt te 
















3 

eonducter, ani hed been euployed as such for 14 yeora. Ulmer 
MeKenna was the sotercan, ond had been so employed for 12 yeara. 
The oor wan of the Pullwen type, with an open elisatfora fer the 
entrance of cias@ngers at the rear. The weather exe good and the 
pavement dry. The car atepped o few feet south of the south building 
Line of Montrose Avenue, siongside of the eafety islend. The 
determination of the cose devends upon ehat heocened at this point. 
There were only tro sye witnesses, the canducter, who testified fer 
defendants, aid »alter Heaning, who testified fer pleintiff. The 
eendueter testified that he wae in his usuel Sesition on the rear 
platform. There was out pass¢nger om the reer platfera, namely 
Hashing. ‘hen the car eame te « atap he isoked out and abserved 
thet the light had just changed te red. He lecked out in order te 
naecertein whether samy one wee Coming ond te observe the iight. The 
@ar would not atert up even «fter thé light chenged, ritheut « bell 
signe] from him te the moteoracn, tie obcerved » aan, later admitted 
to be the deceased, ignezio #igiicrisi, standing en the eofety 
island oprosite the front sart ef the esr. At thet tise no other 
person was standing tevide the rear step ef the ear. Ne one 
alighted or bosrded the cor. He eatimated that the Gar remained 
standing ot the oressing for about 3) seconds, which ens the time 
that passed before the light oh=nged to green. ‘hen the Light 
chenged to green he gave the motorman twe belis te preceed. hile 
the car was standing at the safety island he observed Wigliorici for 
30 or 35 seconds, ani during thet time he (Wigderiei) did not seve 
in any aanner toward the csr. ‘hen the 1gght changed to ereen, the 
deceased wis standing at the front of the car at the extrese north 
_@nd of the safety island. After the conductor gave the acterman 
the bell to proceed, the oar started up. Witness woe atending and 


leoking out. He did not notice the man om the oxfety island move 
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at ali until the car got up sbout even with him; thet just about 


the time the reer of the cnr *got to him, he reached and grebbed 

for it. He wt up hie hends. His hand touched the rear grab ber. 
the resr grab bar is on the rear pert of the bulkhead of the car, 
rear of the step. ‘There is « center greb handle there which extends 
from the fleor to the top of the bukkhead of the ear. It is an 
iron pipe. The wan did not «t any time put his foot on the step 

ef the esr. He did not at ony time touek the center grab handle 

ef the oar, At the tise he moved toward the oer, I should judge 
the oer «=a moving sbout 19 giles an hour. “hen I saw thet man grab 
for the grab handle, 1 resched for the belli cord. fe didn't get 
hold of the grab handle. After he reached for the grab handle, he 
swung sreund in Sek of the oar. He fell right in sbeut the center 
ef the rails. The cotorman aterped the ear. I gave three pulis 
for an emergency stop." He stated that the ear did not step until 
it hed passed the north cress ©2lk of “entrose Avenue. Then the 
witness weslked back to the safety isiand, We testified that the 
San wee standing about even with the exfety island and sbout & 

feet back of the building iine; that the man 414 not talk to hia in 
any languege thet he sould understand; thet while he wee telking te 
him, « truck driver cnme up; thet Siglierisi walked seress Yontrose 
Avenue ond toarded the rear pletfora of the cary that no one 
nesisted him in bourding the ocr; thet the witness endeavored te 
talk to him; thet the man did not sey enything te him in any longusge 
he could understand; thet he asked the man for hie name ond address, 
but he did not give either; that the en? proceeded north vith the 
pan atanding by the contrel bex on the rear platfors; that at the 
point where the venswood Slevated ‘nilroed eresses Yestern Avenue, 
& policeman, in uniform, benrded the ear; that at the request of 
witness, the policemun spoke te Miglioriei and also searched his 
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poskets in an endesvor te identify him; that no one could understand 
what the man wt¢ saying to the officer; thet the esr stepped at 
Deven Avenue, whieh is 6409 north, where » supervisor named James A. 
curry, got on; that Surry rode to the end of the line at Howsrd 
Street, which ia 7660 north; that he tried te telk te the man; that 
at Howard Street, the aan, accompanied by the supervisor, got off 
the oar and eslked te the curb. The witnese stated that the car 
remanined st Howard Street for about 5 minutes before proseeding 
south; that the aan did net ride back with him in = seuvtherly 
direction. Gurry, the supervisor, testified that he boarded the ear 
at Devon Avemue, st shich time the gon was etending on the rear 
platform against the rear @ontrei; thet he endeavored unsuccessfully 
te abtein the name and address of the san; that when thd oar arrived 
at Howard Street, the wan end witness got off the eor; that the aan 
waa not nasisted in getting off the esr; thot both of them wslkea 
to the sidewalk, and thet they rode back south on the exae cor, It 
will be reeslied thet the conductor testified that the wan did not 
ride beek on the sem¢ ovr. Curry further testified that on the 
return trip, he got off the esr st Seven ‘venue; thet the pelice rere 
¢ailed end thet in «bout 10 ainmutes a police vehicle arrived, which 
took the man to the “‘ogers York Kospitel; that at the time the police 
arrived, thé man wes standing on the street; thet the witness went 
to the hespitel and reazined there about one half hour; that during 
the time he eas st the hogpitel, the police were unsble te learn 

the man’s name or address. On orose-examinstion, he stated that 
when the wen arrived at the hospital “they teek off his eap* end 

he noticed « lateration on the heod under the esp. Aimer Sekenna, 
the motor@an, testified thet his ear ceme to « step sleneside of 

the sefety island at the time the signsl governing traffic on 
Segtern Avenue was turning re4; thet the oar eteod there shout 6 
seeonds; thet when the car came to a stop, there ees a an stending 
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on the asfety iainnd, epvesite the exit deer, which ese st the 
place where the soteraon ens loseted; that the signal light turned 
green; that he received the bell gignal to proceeds that when he 
reesived the bell signal the man ess atending in the same position; 
thst the man gave no fadieetion that he -anted to beard the onr; 
that after receiving the signal, witness eterted the cer in a 
northerly direction; thet after it ese started he reseived three 
“glow bell#*, ehereupen he pulled serose the street and stepped; 
thet he got out ond thet he saw = truck stepped *in the siddle ef 
the safety islend"; thet he then «aw = aan etanding en the safety 
island; that he reeomised hie aa the same man eho ea9 standing 

in front of the exit door while the car «a2 stepped; thet the aan 
walk@d slongside of the senductor from the safety island te the rear 
platform of the ont; that the superviser got on the ear at Sevon 
Svenue; that the euperviser and the man got off at Heward Street; 
that wes the last he sae of the aan; that the car wea in g6od opere 
sting condition; that in starting the ear at Hestern and Yontrose 
Avenues there were ap jerks or ivurehes. fhe policeman teatified 
thet he borrded the enr at the point where the elévated road crosses 
Weatern Avenue; that he was in uniform; that his attention ves 
esiled te the man on the rear platform; thet the man was standing; 
that “he did not spenk to se in the American lenguage*; that he 4i4 
ot find anything on the wan by which to identify his. 

Walter Haoming, an ¢ye-witnens, whe testified for plaintiff, 
stated thet he wae 49 years of age, and married, and ot the time 
of the ocourrence he «as s¢iling kitehen utilitées from house te 
house; that he was riding on the resr platform of the street ear} 
that he exe the only passenger on the car; that the sonducter ras 
in his ueuel place on the platfera, and thet he, the witness, was 
fneing toward the entrance; that the ear stopped at Hontrose Svenue; 
that “this olé gentlemen got on while he was standing on the safety 
Bre 
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island, at thet time, so he wie, he got on the car; well he was 
trying to ¢ft on the car; of course, he got one foot on the running 
board, and he wos reaching for the bor, to held onto, and the oar 
started off end down he went om his beck. Hobedy slse wes trying 

to get on the street car, he was the enly one, nobody rsa behind hia. 
That ees all the paasengere I saw, 49 to whether the oar started 
with a sudden movement or not, he started the oar in the régular way 
an4 the oid wan slioped ao it paased the cress line and then he 
atopped the ecr. This san siumeed doen onte the safety isiand. His 
head, I suppese, come in contact with the safety island, thet is the 
way it looked. it iooked iike he come down on his back. It looked 
like he was atseapting to board the extrese north end of the entrance, 
The weather condition that dsy was dry. From the tise thet the 
atreet car came to « atop until it started up, the senduetor as 
‘atanding at the place vhere he was supposed to. He was feeing toward 
the south. There are teo doors. He wea standing in between the 

two doers in the space where he is suvpesed to. He was between the 
two doors #11 the time from the tise the car came te a stoe until the 
time it sterted up. i told him there «as sowething wrong. I don't 
know if he noticed it or not. The street car went all the way 

s6rees Hontrese Avenue before it stopped." In answer te the question 
aa to what the conductor ssid when the @itmess teld him there was 
something wrong, he answered, “This is » foke. I anid, just » sinute, 
there is something wrong with this men, and he seid, Ho, that is 
only hig makeup, that ia only fsked.* Witness further testified 

that “after the scoident ccourred, the aan was facing north toward 
the car, coming toward the car, right by the rear cletform He was 
on the eafety isiend. lio part of hie bedy was on the street. I 

did not know this man. 1 believe I gave my name to the conductor, 

& few days after this occurrence somebody from the street ear company 
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eame gut te ste m@. Hobody notified me te sspesr at the inovuest. 
after the conducter stepped the ear, he went back toe the place 

where he fell off and picked him up, he and »® truok Griver, brought 
hia beek on the cer, on the pistform. The conduetor did not viek 
his up siene, he had someone te help him. I do not know shoe that 
gan gas. 1 s=# bleed epote on this man's overcoat after he was picked 
up. That men left the street oar ct “estern and the Savenarood L 
station. He left the car sione. i did net see a police officer at 
sny time." On orose-examinntion, he testified thet the car came 

te a stop et the reguisr clece; that he did not pay any attention to 
the step iights; thet the cer come to 2 dead stop; that when the oor 
eame te 2 dead stes he sew the asn “eut on the safety cone*; that 
before the car stepped it siewed down gradually; thot there was 
nothing umawuai about the step; thet “shen the car came to a stop, 

i saw the san out om the safety icsiand. He wae where he ene supcased 
to be by the rear platfora. I couldn't tell you how far he was from 
the front end of the ear. ‘hen I first see this gan he ess standing 
feeing the cor. The conductor locked cut. hen he looked out, he 
looked slong the aide of the car, i noticed the eonduetor do that. 
G» Then when the condueter was looking cut, was the men getting up 
en the ear? 4. toe & ie was not, sas he? A. Ho, sire & He 
aid not try te get wo on the car until the cer atarted, did he? 

&e He hod one foct on the car. Q. ‘Sid he take held of the car st 
ell until the osr aterted? A. 48 sooh sa the conductor exve the 
belli, see, he hed one foot and eos grabbing for the handle. 4. But 
he did not teuch the handle at sil, did he? A. Bo. §. He didn't 
do that until after the oar sterted, did he? A. Just about. The 
Gar whe not sterted up for some tise before he attempted te board it, 
he waa right there. The conducter leeked out, Ne didn't move out 
te the edge of the dar to look out. I don't know whether he could 
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980 exlong the aide of the car or not. He didn't put his heed out 


of the side of the cer. Me locked out, I didn’t easy he stuck his 

need out. I eae mot talking te the condueter xt thet time. There 

#29 Ho one on the back pletfers telking te him. Aa far as i Know, 

he seemed te be attending te hia bueiness.* fitness further stated 
that three deys after the secident, an investignter for the defendant, 
named H=reus, enlled on him; that the investig«tor wrete out a 
atatement in answer to questions. “itness further testified es 
foliews: "9. 44 you tell Wr. Bareus, ‘And this aan eteoved up on 
the enr step,’ 41d you tell him that, ‘And thie men etepped up on the 
ear atep with one foot ant resehed for the erab handle’? 4. Yes, air. 
Ge Bid you tell Er. werous thet after the eat started the aan out 

his feot on the step? 4, That is the eeme question «gsin, I e214 yea. 
Qe You told him thet, didn't you? 4. Yous, cir. Ge. [Attorney for 
Plaintiff] o4d you underetend the question? A. Sertainily, thet 

ia the game question he ie saking for the second tise, ien't it? 
(Attorney for plaintiff] Thet is « different question. A. A different 
question? [Attorney for plaintiff] You listen te shat is ssked you. 
The witness says thie ie the sage question you asked him before, and 
ur. Green [Attorney for defendant] eaid yea. {last question read.) 

Ae Yes. Se That was true, ween't itt? A. Yes, air. @. when he 
feil off the cer, the oar ess woving, reon't it? 4. Yes, about 
atarted up, well, just sbeut moving. §. ‘shen he fell off the car 

the cor wos soving, waan't it? 4. Yea, it started to start off.* 

He testified further that "shen he fell off the esr, the oar eas 
moving, just sterted up, just about soving. when he fell off the car, 
the oar ens moving. it es not stending still shen he fell off or he 
would have been down on the ground, * * * At the time the car started 
up when it wes south of Hontrose, it sterted up in its usual way. I 
aid not notice any unusual jerk or motion stout it. when the oar 
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came to a stop vith the renr end north of the street car tracks of 
Hontrose, the conductor got off the caf and cent beck to the piace. 

I stayed on the reer platform. I sew the cenducter cet off the 
platform ani go beek to where the ean wes lying in the street. & 
sud the man wes lying in the street near the sidewelk on the south 
side cf Heontrose Avenue? 4, That is Gorreot. “4. Is that sorreet? 
Ae Right. G Aight near the sidewalk on the south side of sentrese? 
Ae That is derrest. {- He was iying on the north bound track at 
thet time? A. Yes, sir. G that would be right behind chere the 
etreet ear was? 4. Yee. G. Theat is, the atreet oar ras acroas 

the street end he ene on the south side of Montrese? 4. Sure.” 
®itnesa eatated thet “he <8 in pretty bed sondition when he =s2 put 
on the ocr, ‘then he got on the gar I noticed some bleod on his gost. 
it apsecred fregh te me. I did not teli Mr. Hsreus thet it leoked 
like old bleod. I told bie there »xe bleed on the cent. * * * I 
got off at Lawrence and featerm, After the man got off the car he 
stood up om the résr clatform, helding on to thet round bor. * * * 
It appecred to me as if he wea talking in » foreign language.” 
Sitness further testified that he heard the ecnduetor endeavoring te 
ageertein the man's name, The statement given to the investigetor 
wes introduced in evidence. In the statement to the investigntor hs 
eeid; ‘iI ras standing on the reer platfora of the north bound festern 
Ave. street car, and when the cer was at Montrose Ave. and Sestern 
Ave. the Gar case to 4 atop, and when the light changed to green the 
ear started up end this wan etepped up on the oar etep with one foct 
“amd resohed for the grab handle, but did not get hold of the grab 
handle, end he fell to the car platform end relled off in the street 
en his beck, The sar same te « stop seress the atrest and the 
Conductor went beck and helped the aan up and put him on the car, 
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fhie men could not telk English geod. i did notice on the shoulder 
ef this san'2 overcast blood snd it looked like it wes old bleed, 
not fresh bleed. fhe «sn got off the our at Lewrence Ava. Station 
of the Elevated Read. Theat ie all I can sexy. The oar step eas in 
geod condition os fer ace 1 Gould ses." Nobert 0. uanget, a witness 
for pinintiff, testified that he was = truek driver; that he ese not 
an eye witnéss te the cecurrence; thet the firet knowledge he had 
of any secident was when he found *the man lying in north beund 
reil of the Yestern Avenue street oor trackea; he was aprroxiantely 
in the center of the anfety iglanmd;* that when he saw the street 
Gey, it ees culling seay from the asfety island et « speed of not 
more than ten alles an hour; thet the conductor ran beck ant helped 
the witness plek the man up}; thet the witness left the aan standing 
en the safety islend ith the conductor. 

All thé witneeses agree that the street car cage te a full 
step. There is no contention that it etaurted suddenly or violently. 
Plaintiff's witnesses testified thet it started im the regular way. 
It «se inousbent upon plsintiff te preve thst when the conductor 
sounded the bell to start the ear, he knew or he hed ressensble seens 
ef knowing, thet Sigliorisi intended to board the oar. Ye sgree 
with defendants thet ho one can be charged with a feilure te perform 
a duty uniese it ia shown that the clroumstances are such that he has 
tige and opportunity te become conscious of the feete giving rise te 
the duty end a reseenable opportunity te perform it. (Brewdy v. 

206 Til. G15, G18; Letush v. Hew York 
ele 5. oa S67 Til. Appe 536, 537). If the conduetor knew, or, 
in the exercise of ordinary diligence, should have known thet 
#igliorisi «ss approaching the entrance of the cor with the intention 
of boarding it, ond he (the condueter) gave the bell signal te start 
the cnr so that the car 4id stert while he, Migliorisi, wes in the 








oe 

«wbluedy 9d? fo godton b&b 1 sboem Agdignl Jfe? tou Diveo mam asay 

_ abooks bie wae th sabi beiool #2 dae boald tagoneve alma ed? to 
Hostess .9vA CORTESE Re I90 Ae Blo toy sam oat shoekd Anert som 
seagtie 2 ,epiacl) .> tedek ‘eee Avon I oe tet 90 gObssine® Dogg 
ton any od tedt pr9vinh dour? » pow Od todd Dostsseod .Yrsdakola. set 
Rad 24 eybeiwoad saXth ad? teil? gonageemee ed? of oahatin oye ae 

. Baved dtron a4 poly. anu ott" have? of aode ean taboos yan te 
testte edt woe on ands Jedd "haakel ytetee edd to sedmee oddak 
tog to Desge « te Ameded Ytotee Sat moTt yews gudilig, oom th. «tee 
bagled bae dead aex tofewbaee ad? fed? jived ae eodim ant andt ates 
_Babbante sox 262 Trel eesmiin odd todd igu mom edt Hoh geont én, ode 
oss yay sSoPeeheor oft Athy basket xtahes. ott ae 

Lut 8 oy ence bo) teers. ods Godt ootpe anngantie Bat BEA. a. 
oUsntloly to ynahbue hotrete ¢2 tect aodpnepago om of ered’. cote 
otes talvget odd at herkote $4 tnd, sonrareer apocnatia ef th sintes 
tefoubacn ef? ade dad? overs of WAdakede aogu faodmunat won A 
ease ldnmonset bad a To wOnd On too Ot Prete gt Lind oe Dohnyos 
_ eRBe OF aze9 O68 breed of Dehaeras saimedints ged? ,antwons te 
mrotte, of etuLict » ditty Degteds of apo ang ot tort? ateohaeted Athy 
gad ed tedt down 9x2 geometemuetio sit snd? avode ai #2 neolay ytuds 
ot sett gatvig ates? sd? te suotonngs smeged of ythautrocgs baa omet 

_. s¥ uhagul). #4 enotsen of ytdautsooge eléengecen s hag ytub edt 

| toh well ¥ dauted (858 ,240 .L6% 808 .290 aedtoesl gota engekee 
| gx quand metoybaoo ont 21 (VEE 9888 GGA oAtE TOS 000 ofl ofl Lantaas 
_. tadd meont oved bluods .oonegs ish. YEnmtite to, eahorene edt as 
nokénotad aif Atv 10 edt Yo ponettne edt guddenetage ery sestokight 
trage of Lemgte Lied oat ovay (rotpuduge ont). ot bas ath gatbrand. to 


edt at cow ,dairollylt ed oitdw Prete Dh top eds sad? om wae Of 














12 
act of boerding it, clesrly defendants would be guilty ef negligenee 
which would be the proxiaste s«use of the deeth. Hasning, the witness 
eho testified in beheif of piaintiff, ebvieusly bed diffiewity in 
understanding the questione und in asking his onsrore understandable, 
However, he did teatify that the aan «as endesvoring te board the 
es¥ snd that he was recehing for the grab handle when it started. 
He siaoe testified thet at the tim the car started, the enn had 
one foot on the atep of the gure &¢ another coint in hie examination 
the witness st«ted thet the deceased attempted te beard the oar while 
the Gar ess goving. it sili alse be observed that Sobert tnangst, 
whe wes Galied by pisintift, testified that he «12 driving his truck 
to the right of the safety island, that he sow the injured sen lying 
in the street cer tracks, and that the aan wo4 sppreximately in 
the center of the safety island. The sefety isiand is 19% feet in 
length. The center of the island would be soprexiestely 51 feet 
from either end. The motorman testified that the ear stepped with 
the frent end close to the north of the anfety island. fhe street 
ear is approximetely 4@ feet in length, ‘the testimony of the truck 
driver would, therefore, tend te correborate Heening’s testimony 
that the deceased attempted to board the car just befere it sterted, 
If the conductor wos wotehful, it is diffiowlt te umierstand why 
he Gid not signal the sotermen te step immediately. Under «11 of the 
Giroumstances, the jury was presented with =» question ef fact. ve 
would not be warranted in disturbing the verdict by finding, as a 
matter of lew, that there is no evidence to supsort plaintiff's oxse, 
Pinelly, defendants sainteain thet the court erred in giving 
(at plaintiff's request) the following instruction: 
"If you find from » preponderance of the evidence under the 


instructions of the Gourt that Ignazie Higlicrisi deceased, 
& passenger ot the time in question, then you ave inetwustes tha that 
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it beesme and wes the duty of the defendant to do 211 that 
human care, vigilance and foresight can reasonsbdly doe under 
the clrounstances, snd in view of the ohearseter and the mode 
of evidense adonted, sensistent with the practicnl scroseoution 
of ite business, renaonably to og agninat accidents and 
eonsequential injuries to Ignazio “iglioriai ond if you believe 
from the evidence that they neglected so te do, they sre to be 
held etrietiy reepensible for s11 consequentes whith directly 
flow from such neglect, if any, proviced such neglect «nd 
Consequences are nileged in the coapiaint and are preven by 

B ange oF greeter etight of the evidence; that whiie 
the carrier is not an ineurer of the sbeolute asfety of its 
pageengers, it does, hewever, in legsl contemplation, undertake 
te exerciee the highest degree of oare to secure the safety of 
its passengera end is resconsible for the slightest neglect 
direotiy resviting in desth to ita paszengers orevided such 
— and Conesquential desth are slieged in the comeleint 

! are proven by & preponderance or greater weight of the 
evidence, if the paseenger is =t and befere the time «f the 
ecourrence in question “x¢reising ordinary ocre for his own 
eafety, and hie heirs and next of kin ot oni before the eeourrence 
in question vere in the oxercice of ordinery care fer the aa fety 
of leensie Higiiorisi, decesaed." 


It is conceded that the use of the shreas, ‘in view of the cheracter 
and mode of evidence adopted", was an inadvertence, and that it wag 
intended thet the wort “sonveyanee” should be used instead of the 

word "evidence", Sefendants insiet thet nevertheless the result «sea 
that the cerreet qualificsticn waa net given to the jury, ond that 

the qualifiestion contained in the inatruction vss eoenfusing, mis- 
leuding, weeningless and entirely errenseus. 2efendants also criticise 
the inetruction for telling the jury that the enrrier “is reasensible 
for the alightest negliest directly reeuiting in death to ite 
passengers." The rule that a carrier is not on insurer of the safety 
of the passengers is a limitation om the rule of highest degree of 
practicable care, ¢ are of the epinden thet the part ef the 
instruction which told the jury that the corrier is responsiBle for . 
the slightest neglect wes enliculated to ainimize the a IR 
and te GnOourage the jury to extend the highest degree of core rule 

to the prejudice of defendonts, (xebver v, Ghicnge City Bnilrond Go. 
Stake» 267 111. App. G05, (Abat.); Otte vs Hichardson, et al., 274 


Til. App. 649, (Abst.) The two objections te the instruction ere 
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14 
welid. There being 4 sharp conflict in the evidenee on the question 
ef lisbility, it eas essentiel thet the jury be oreperly instructed. 
Beomuse of the error in giving the inetruetion, the judguent of 
the Gireuit Sourt ef Cook County ia revereed end the enuse rewended for 
® new trial. 

SUQGUENT REVERSED ABD GAUGE 

REWARDED FOR A BES TRIAL. 


ORMIZ H, QULLIVAN, P.J. AND WEBEL, J, CONCUN. 
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JAMBG HARAT® doing business as// 
HARRIS ELECTRIC Gurcky 6G.,  / 
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G. Me MOKBIGHT doing busine’ 


MR. JUSTIGR BURKE DELIVERED TSE OPINION OF THE COURT. 

On Mey 15, 1938, plaintiff filed hie stetewent of clsia in 
the Munioirsl Court of Chiengo, ani sileged that on April 10, 193%, 
he gold and delivered to defendent the goods and serchandiase set 
out im 2 bill of particulsrs, end thet the ressoneble value thereef 
was $195.28, for which he asked judgwent. The bill of serticvlare, 
dated Aprii 10, 1938, recited thet plaintiff? seid to defendant; *1 
Inetaiistion 912.00; 1 Gorey Booth 960.00; 2 tpray Beoth Fane at 
£35.90, 879.00; 2 i-ti, Pe 3 phase Ball Searing Motors at $26.64, 
$63.28, or a totel of 1195.26," befendant filed an affidavit of 
merite and a counter oleim. fhe affidavit of merits saserted thet 
on oF sbeut Zaroh 1, 1939, defeniont sesowred from clsintiff an 
estiaate for the insteliation cf  eertain spray booth, together with 
the necessary eleetrical equipment, to be inetalled at the Pyle 
Hiationsal Metal Kenufseturing Ceapany, Chiesgo; thet the proposal 
waa aecepted by defendant ond that he ordered plaintiff te deliver 
and instell at the plant of said eerporntion 1 Spray Beoth, 6 feet 
deep, 6-1/2 feet high, 12 feet long, complete with 2624 inch fans, 
and 2-] horse power 3 phase fall Searing Motors; that the orice of 
the equipsent installed te be charged to the corporation was te be 
$213.26; that the billing to the defendant was te be for $195.28, 
leoving s profit or commission ef 218.90; that the equipment eas 
delivered and thé spray booth installed by plaintif? on or about 
April 10, 1939, but that the epray becth se not installed in 
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aseordance with the apecifiesticns agreed te by the varties and by 
the purchaser, Pyle<listions] Mets] ienufscturing Company; that the 
sprey beoth and equipment were rejected by the ecerporation, which 
refused to pay for the same and demanded the remevel thereaf frou 
their factory; thet on of about April i1, 1930, defewiant, secompanied 
by plsintiff,oalied st the feetery of the eorporetion; that plaintiff 
then admitted to the aannger of the slant thet the instelisation 
gas faulty; that abertly theresfter olsintiff diemeantied and teck 
bask the equipment, but refused to diemantie the uprey beoth; thet 
At beenme necesaury for defendant, ot hie own expense, te dismentle 
the sprey booth. The counter cleim repeats the eharges of the 
affidavit of serite and asks damages ageinat plaintiff of $10.0 
for diamantling the apray booth; 26.26 fer drayage; £18.09 for 
loos of profit, amt 59.05 for less ¢f & days’ time in his regular 
business, or 4 total sus of 994.25, The ons? was tried before the 
Court without » jury and reavited in « finding and judgwent ageinest 
éefénisnt in the sum of $195,328, and this apresl fellewed. 
Pyle-listion=l tetal wonufecturing Youpany has 4 plant lee=ted 
at 1334 Horth Kostner Ave., Chidage. erion *. Seott was the deneral 
Superintendent of the plant, George Hoknight, defendant, operated 
& Small shop st 216 forth Clinton Street, Ghicssge, under the neme of 
G. M. Wamfseturing Sompany, He aanufsetures spray guns, which are 
used for applying paint by » forced gprmy method, Plaintiff, Jomes 
Harria, opened « small shop at 646 Yest Lake Street, Chieagey in the 
early fail of 1938, under the name of Harrie Siectrie fupply Seapany. 
The teo shops are around the corner from ont onother. Plaintiff and 
defendant became sequainted, They vere not in competitive lines. 
Defendant was endeavoring to procure an order from the Pyle Sorpers= 
tion for spray gum equipment. Plaintiff testified thet on March 3i, 
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1989, defencgant geve him a written order, reading: “Dear Sr. Harris; 
Please enter our order for, 1 apray booth 6 feet deep @-1/2 ft. high 
and 12 feé@ iang complete with 2-34" fang 2-1 horse pewer 3 phase 
1800 RP. motors, Plense deliver the sbeve not later than April 6- 
1939." He further testified that he somplied with the order end 
completed the work; thet after the vrork »as completed defendant had 
the aateriel removed from hia shop; thet slaintiff did net know the 
name of the plant te which the aateriel ese tekken. Yisintiff iden- 
tified an exhibit which showed the receict cf the equipment by 

the fyle corporstion om april 10, 1939. He slse testified that on 
April 10, i938, he sent « bill te defendant whieh reeds; *1 
Insteliation 15.90; 1 Spray Beoth 60.90; 2 apray booth fans, 25.0, 
79.00; 2 leH. ». 3 phase S411 Seering Motors, 26,64, 53.28, total 
2195.28." He at«ted thet he hed made five ar six epray beeths fer 
defendant prior to the instant trenssction, and thet on nene of the 
orders was there any eention as *te who the wark was fer"; that in 
each ¢aee defeniant geve the dimensions. On eress-exemination, he 
could not remember whether the two parties had « converastion sbeut 
March 1, 1939, in which defenisnt stated in substence that he 
expected to secure sn order for « sprey booth. In anerwer te an 
interrogatery 22 te whether defendant 4id submit te him eertein 
specifications fer the installation of « apray booth at the Pyle 
Corporation, he answered, "it is ail right there.? Fisintiff was 
shown an exhibit and asked «hether the asme did not eenstitute a 
quotation furnished on March %, 1939, and enewered in the affirastive. 
The exhibit resde: "1 6 ft. deep G1/2 feet wide and 12 feet long 
Spray Booth complete with 2 24" fans, 2-1 Horse Pewer 3 phase 1809 
Re Po He motors. $713.98. SeRivered. #12 extra for installetion.* 
Ne ataged that he alae quoted 912.00 additiensl fer instellation, 
and that the £12.90 was for the assembly jeb. on oross-exemination, 
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Plaintiff sleo testified that his own gen instsileé the apray beoth; 
that they erected it and out it tegether. He aleo testified ae 


follers; 

*Q. OGidn't tr. Stott come cut to the jeb in the sreeenee of 
ee Te tee oe calied i stneastae ea Oe satan it was finished. 

“GQ. Didn't you ask permission to ¢omplete it? 

“he Yes, sir, 1 wae told te cospiete it.* 
Re stated that after the job wag completed he did not geo out te the 
Pyle sorporation pient until he eas eo recuested by defeniant; thet 
“he (defendent] oslied se in the office and ssked me te s¢e « men 
by nese cf Hr. Seott ani he started to tell me whet sort ef 2 poor 
job it wes and I browght him back.” Plaintiff testified thet he 4i¢ 
sot offer te sake any repsires sad that the xoters were in his 
(plaintiff's) shop. He atated that he did not bring the motors back 
but “somebody brought them in there*, ile further steted that the 
motors were procured by him on special orders for that job. 

‘Defendant testified thet he anlled on plointif? at the 
iatter's shop on Moreh 21, 1939, and teld Kim that he hed « chance 
to get « large spray beoth jeb; thet he would give the disensions 
ond wanted a figure on the job; thet it was understood that the 
"booth hed to be right"; that the people who wanted it were particu- 
lar, and that it had te stend o rigid teat; thet when the price «as 
submitted, he (defendant) would «44 918.00 fer his Gowmiesion; that 
they figured out the job #8 disclosed by the exhibit; thet he, | 
defendent, added (18.00 for his commission; thet under the eonditicns 
ateted, pinintiff sesepted the job; thet it wis understeod betecen 
the parties that the bill from slaintiff wes going te defendsnt; 
t¥at defendant woe then to make up snother bill on Bis own letterhead; 
on which he would add on his ¢oumiesion of $18.09, end forwerd te 
the Pyle corporation; that sbout five duys inter he came back and 
gave the order to plaintiff; that plaintiff inforsned him (defendant) 
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that the epray teoth would sse* inspection and *be up te apeeifien- 
tions snd Ur. Seott will like it and ke seid if it isn’t right he 
won't have to say for it"; that four or five days ister pleintiff 
ordered the material; thet ister, defendant ©<s informed that the 
spray booth was ready to be delivered, and he (defendant) csiled « 
arayman and erdered the equipment delivered te the Pyle corparsation; 
that after the *cuipment hed been delivered, sleintiff began te 
inetelil the booth; that dr. Scott oslled the defendant in and ateted 
that he wasn't sstisfied with the joby that defendant onlied plaintiff 
and after defendisat had pointed out the faulta te plaintiff, the 
latter anid; “When this booth goes up ltr, Seott will like it and 

it will be one hundred percent escoerding to specifications;* that 
paaintiff completed the jch; thet Mr. Seott, the plant superintendent 
of the Pyle corcerstion, said te pisintiff: *fhis is the lousiest 
jed « mechanic ever put up; it won't do for my pince; it is « 
disgrace;* thet tegtt ordered that the booth end equipsent be removed 
from the plant; that plaintiff drove defendant beek to bis shop and 
on the way quoted plaintiff as say ing *he was sorry it haccened end 
he Gould sell the fane ond three or four days inter he went up and 
took his fone out ond I asked kr. Harris when he was going te take 
the reat out and he said he had apent teo such time and isber nor, 

te shove it oside.* Fleintiff then sent « bill to defendant, sbout 
the same se the ome set up in the bill of particulars. Sefendant 
stated that plaintiff teok the fona and the acters te his Shop, 

but refused te take the spray beeth; thet defendant hired « dreyuen 
to take the sprey booth, Which he delivered to sleintiff's shop. 
Plaintiff refused to secept it. on Cross—-exemination, defendant 
stated that plaintiff had built four spray beoths for him @uring « 
period of eight months. He also admitted that plaintiff 414 not 
know where the spray booth was to be delivered until it w=9 completed. 
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Harion @. Soott testified that he wha the Genersei Superintendent 

of the fyls plant; that during the progress of the work he had « 
eonversstion with plaintiff oné defendant «né told thea that the 
@quipment instelied «as net estisfeotery; thet "it #6 « iousy piece 
of work;* that it wos » bed piece of workaenship; thet plisiatiff 
advised his to wait until th@ job se finished, whieh he did, send 

let them proceed. He further testified that he waited until it eas 
finished end that he toid beth parties thet *it was « lousy, rotten 
piece ef sorkaanehip, ond I refused te accept i1t.° Be stated thet 

he told plsintiff that the booth wea @ inches short of apecificstions; 
that “the tep wea sagging dorm, there wag holes sii the wey through 
it, where they had missed the scores; thet the sille weren't tracking, 
they weren't put on the job properly." fitness furbher testified 
that after he compisined shout the work, plisintiff walked out of Ris 
effiece and thet he did not offer te do the work over; thet the xetors 
were taken out by the sen who ineteiled thea, whe were sen employed 
ty plaintiff; thet defendant's sen ister diesenthed the apray booth 
and took it sway, On cress~exesinetion, he stated thet he gave the 
order for the spray booth ead equipment te defendant and that he 

did not seme in contact with plaintiffs until the instalistion conmensed 

4% the cutset, defendant inquireg.se to whether the nerotintions 
and transsctione between plaintiff and defentiant constitute « 
contract beteeen thes for the benefit of « third party. hile the 
sourt did not make sny specific finding on that proposition, the 
feet thet judgment wee rendered egainst defendant indiostes thet the 
Court did not consider thet the contraet was for the benefit of a 
third party. 

The second proposition urged by defendant is that if the 
Sentrect was between plaintiff and defeniant, nevertheless, plaintiff 
failed te comtruct the spray booth in eocordance with the specifics- 
tions ond dimensions, and, in foot, com tructed it in an unwerksanlike 
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anuner, and that because of sudh fsilure slaintiff wes not entitled 


te recover, but defenient ens entitied to damages on his counter 
@leim. Flsaintiff asintaine that the seeret intentions cf the parties 
cannot prevsil es against their real intentions as expressed in the 
agreement. A consideration ef the record cenvineea ua thet the 
ietter dsted inrech 31, 1930, from defenient to plsintiff does net 
Gonstitute the entire agreement. While at the time the order for 

the aprey beoth was given plaintiff 414 not know ehere it ese to be 
installed, he did know thet defendant was heving the same cone trueted 
and inatelied for = third party. fart of the agreement of the 
parties woe that plaintiff would go te the plant end inetali the 
booth, Fisintiff did instil the booth. He sadmite thet in setiasting 
the job he ehorged 912.00 additional for installation. The letter 
ef ¥arch 31, 1938, on whieh plaintiff relies, does net say anything 
about installation. Defendant hired s drayzan, whe teck the parte 
of the booth and the cotore end fans te the slant of the Pyle cor 
poration. Thereafter, workuen employed by plnintiff constructed 

the beeth. Ur. Seott, « disinterested party, rejected the booth 
becauee it wea & inches short of specifications, the tep wae si.gzing, 
there were rivet holes «li through it @here the riveter had sissed 
the serews, and the gills were not tracking ae they were Rot sut on 
properly. in very foroeful lenguege, which we have custed, he eaid 
thet the job e:e done in « very unworkmenlike aumner. Fleintiff did 
not take the stand to rebut any of the testimony given by ur. Seott. 
The intter ordered the beoth and other eouipment taken away from 

the plent. fhe moters and fans were removed by plaintiff and the 
spray booth waa removed by defendant. e agree with the etetesent 
of plaintiff thet the seeret intentions of the parties cannot prevail. 
The evidence in the instant ence diseleses the intentions of the 
parties which were @xpreased in writing, orally end by other actions, 
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Plaintiff alao etutes that where the lenguege of the agreement is 
unembiguous, it is imeroper te go beyond the expressed language. 
Ag we heve seen, the agreenent between the parties was not confined 
to the ietter of “arch 31, 1939, a8 urged by slaintiff. In fact, 
in his statewent of clisim plaintiff sues for goods and merehendise 
sold to the defendant in accordance eith the bill of particulars 
attached thereto, ani evers thet the items set out im the bill of 
poertioulare represent the reesseneble price and valves thereof. It 
appears, therefore, thet sisintiff «x2 net suing on the Sesie of 
® written contrast, 

The third point diseussed by slaintiff ie thet it is net 
the orovince of the court to elter « contract by censtraction or te 
uake 2 néw contract for the parties, That statement of the law 
eanngt b¢ challenged. | 

She fourth point urged by plaintiff is thet s contract will 
be Gonstrued most strongly against the party preparing it. % doe 
aot believe that the prosesitien is aveliestlie te the instant ense 
beenuse the contract here involved must be sseerteined frea the 
letter, the prevesale, the conversations of the parties an4 other 
actions. 

Finally, pisintiff ssserte and ee agree that the right te have 
the approvel of « third sarty ae the test of the performance of a 
contract aust reat on * provision therein. However, the recuiresent 
for the approval of « third party need net be expressed in sriting 
or in eny particular action, It mey orice from the lancuege used, 
or from the sections of the parties, or both. It is our view that 
in the cage at bar the court eas justified in finding that there was 
Bo provieion thet the aprey booth would have te meet the appreval of 
the Pyle corporstion. However, the uncontradicted evidence is that 
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the spray booth ©1e oonetrueted in an unworkmaniike manner and did 
mot Gome up to the speeifiestions. The setions ef the partica, 
including the plsintiff, siearly establish thet the epray beoth a6 
delivered and instelied, was constructed ins poor and unvorkmanlike 
manner and ese useless. 

Turning te the counter claim filed by defendant, end in vier 
of our conclusions, #@ find that defendant should heve been sllowed 
the 218.00 comission, or prefit, whieh he would heve eorned on the 
transaction, plus 219.00 whieh he had te pay the workmen fer dia- 
santling the apray booth, plus %.95 drayage in removing the apray 
beoth from the prewises ef the Pyle cerrerstion, or 924.25. He 
should not be ailewed enything fer aterage of the tooth, az the 
booth was valueless, nor should he be allowed 950.00 for five days 
tine, which he says he iest, as the 118.0° allewed for loss of 
profit compensates him for his lest time. 

Yor the reasons atuted, the judgment of the Hunicire] court 
ef Ghiesge is reversed end judgment is entered here on the counter 
Slaim for defendant and against pleint£ff in the eua ef £34.25 
and sosta. 

SUDGM RT REVERSED ARO JUDGHERT Hene 


FOR DEFENDANT AGAINST FPLAINTIFY FOR 
$54.95 AND COSTS, 


GREIG E, SULLIVAN, %.J, ABD MEBEL, J. concUR, 
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On Jamoary 17, 1929, plaintiff filed his seecend amended state- 
ment cf claim and averred that in Secember, 1935, defendant, who 
represented that he was the owner of the cremises at 1022 Addison 
" Street, Chicago, agreed with plaintiff te rent said premises to be 
eccupied as a gasoline station ond parking lot; that after the 
agreement wes made, plaintiff paid defendsnt $350; that the parties 
agreed that such sum was to pay the rent for the premises for the 
months of December, 1935, end January, February, and March, 1936; 
that during the z2onths of April, May and June, 1936, plaintiff paid 
Gefendant the additionsl sum of 9388.50 as rent for the premises 
for thoee months; that defendsent failed and refused to give plain- 
tiff possession of the premises during any part of the time mentioned, 
wat permitted another person te be and remain in possession during 
such time; and plaintiff asked for judgment in the sum of °738.50, 
plus interest from July 1, 1936. On Samary 2b, 1939, defendant 
filed an affidavit of merits joining issue. The esse was tried 
before the court without » jury and resulted in a finding and judge 
ment against defendant in the sum ef 9738.59, te reverse which 
this appeal is prosecuted, 

A perusal of the evidence establishes that on Mareh 14, 1935, 
defemiant and his daughter exeeuted a lease on the premises known as 
1019-23 Addison Street, Chieago, to Clear Vision Service station Ino., 
for a term commencing April 1, 1935, and ending April 30, 1945, at 
_ & Fental of §125 per month. Charles Heidenreich was the President 
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and Albe#¢ Surstrom the Secretary ef the tenant cerperation. The 
falling station and parking lot were ieceted seross from the Cubs 
Seeeball Park. Plaintiff was employed on a salary basis, operating 
the atation for the cerserstion. Fisintiff alse owned six shares 

of stock in the corporstion. On December 2, 1935, defendant served 
& notice on the corporstion that the l=tter owed €125 as rent for 
the month of Secember, 1925, and demanded paywent thereof within 
five dsye. ‘efendant introduced evidence which tended te show that 
in Gecember, 1925, after service of the notice, Heidenreich, the 
president of the corporation, asked him what amount he would take if 
the rent for the sonthe of Deeember, 1935, and Jenuary, Februsry 
and March, 1936, wes paid in = lump sum, and thet he, defendant, 
agreed to take 2350 in cash, and thet on the following day whieh was 
December 12, 1935, he, defemiant was called to the premises and 
plaintiff handed him the money. Osefendant stetes that Heidenreich 
informed hia that the $359 was money which Heidenreich borrowed 

from plaintiff on a collateral note. It is clearly established by 
decuments and by convincing teatimony that en December 12, 1935, 
plaintiff loaned #350 to Heidenreich, ehich was to be repaid 60 days 
after date, with interest thereon at the rate of 7% per annum. The 
note alee recited that 32 sh=res of sateock in the ecorperstion was 
pledged ss collateral te secure the payment of the lean. The #350 
which was paid te defendent in 1935 and which plaintiff claims he 
paid on the promise to be given possession of the premises, was, in 
fact, paid by plaintiff in behsif of the tenant corporstion in order 
to secure a reduction of ©150 in the rent for the four wonths. on 
March 20, 1936, an involuntary petition in bankruptey was filed in 
the United States District Courg by the plaintiff, Albert Burstrem 
and « plumber. On an €x perte hearing, a receiver was appointed, 

He declined to take possession and did not qualify. The scorperstion 
filed a reply to the petition, in the meantime, plaintiff, who 
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was one of the petitioners, took possession of the premises. On 
complaint thet he wns opersting the premises without suthority, 
the tmited States District Gourt, on June 22, 1936, entered an 
erder finding thet plaintiff “has been continuously from April 1, 
1936, until the date of this order, without leave of this court, 
in posséssion, operating and collecting moneys from operating the 
business premises and proverty belonging to the alleged bankrupt 
located at 1023 Addison Street, Chiesgo, Lilineis." The court 
éirected piaintiff te forthrith turn over the vremises and 211 of 
the property belonging to the sllewed bankrupt, and that he, plain- 
tiff, turn over to the clerk of the court a11 moneys eollected and 
received by him while operating the business and the sremises of 
the bankrupt, and that he give » full and complete secount, under 
oath, of all receipts, disbursements and credits. He filed an 
socount and therein sought to take credit for rent for the months of 
May and Junej 1936, paid by one George Eade. The court declined to 
give hiw credit. It appears that George wade was cpersting the 
premises during April, May and June, 1936, and that he paid the 
rent during these months, The lesan cf 82350, which plaintiff made 
to Heidenreich, has not been repéid, nor has the stock given as 
eollateral been redelivered. 

it is difficult to understand the basis of plaintiff's claim, 
He testified thet Mr. Marubie, defendent, "came in the office of 
the eorporation end asked me if I #anted to buy some rent from him, 
I said, Yes, any money in it? He says, I will take $400 for 
December, January, Februery and Wareh. I says, Well no, I wouldn't 
give you thet, so I seid I will give you $350. Msrubie said, Alb 
Tight, i will take §250, so I brought out the money, $350, and 
handed to Marubio, and he give me = receipt for it.” From that 
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testimony the inference might be drawn that plaintiff proposed te 
purchase an assignment of the rents. Later testimony, elicited 
by lesding cuestions, would permit the inference thet he was to 
be given poss¢asion of the premises. However, he testified that 
he also paid rent for April, way and June, 1936. It is difficult 
to understand why he paid rent for the latter acnths when he knew 
thet defendant had refused to give him poseession during the 
preceding months for which ke claimed to have paid the rent. His 
testimony and conduct exnnet be reconciled. The evidence clearly 
‘establishes that the rent which was paid in December was peid in 
behalf of the then tenant, Glesr Vision Service Station, Inc., 
and that the ossh with which the rent wee paid was derived by the 
lean from plaintiff to Heidenreich. As security for the loan, 
Plaintiff was given a block of steck representing the controlling 
interest in the tenant corporstion. hat motive actuated plaintiff 
in teking « leading pert in attempting to have the sorporstion 
adjudicated a bankrupt, dees not appesr. Certainly, there is no 
evidence to sustain the section of the court in entering a finding 
end judgment against defendant, 

For the reasons stated, the judement of the Municipal Court 
of Chicago is reversed snd judgment is entered here for defendent 
and against plaintiff for costs, 

JUDGHERT REVERSED AND JUDGMENT HERE FoR 
poh eigen AND AGAINST PLAINTIFY PGR 


TS. 


DENIS E, SULLIVAN, Ped. ANDO HEBEL, J. ConcUR, 
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MR. JUSTICE BURKE DELIVERED THE OPINION GF Tuk COURT, 

The parties were married on March 16, 1923, and lived together 
until March 22, 1936. There were no children. On April 4, 1936, 
defendant sued the plaintiff for a diverce in the Superior Court 
of Gook County, charging her with various ects of extreme and 
repeated cruelty. On May 14, 1936, plaintiff (defendant in the 
divorce suit) moved for the entry of an erder for temporary slimony 
and solicitors’ fees. fhe aotion was continued to Way 21, 1936, 
On that day the parties appeared in the Superior Court of Sook 
County. At the suggestion of the Cheneellor, the parties and their 
solicitors conferred. As 2 result ef the conference, plaintiff 
(defendant herein) filed an answer and counter claim. The answer 
denied thet she was guilty of extreme end repeated cruelty. The 
counter claim accused him of extreme and repeated cruelty, and 
prayed for a diverce, Uefendant herdin (plaintiff in the divorce 
Case) filed an answer to the counter claim, in which he denied the 
charges. The case was heard on the uncontested calendar on May 26, 
1936, Plaintiff herein testified in the divorce case that the 
parties had entered into an agreement for the adjustment of their 
property rights, and that under the agreement defendant herein had 
made provision to pay for her suppert snd maintenanee, She alse 
testified that if the Shoneellor saw fit to enter a deeree, her 
only claim against the defendant herein would be under the agreement 
which the parties signed. Gm June 1, 1936, the court entered a 
deeree, finding defendant herein guilty of the charges made in the 
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2 
counter claim, dissolving the marriage, ond dismissing the original 
complaint for want of ecuity, A Cisuse in the agreement recuired 
the defendant herein to vay the plaintiff herein the sum of 687,50 
per sonth for her suppert and maintenance during her natural life, 
or in the event = decree of diverce be granted to wke either of the 
parties, until her death or remerriace, and that in the event he 
should default in asking any cf the payments, and such default 
should continue for a period of ten days, he would pay all necessary 
expenses, including reasonable attorneys’ fees incurred by her in 
enforcing the terms of the sgreewent. On April 13, 1938, plaintiff 
filed her ssended satatexent of ¢leaim in the Municipal Court of 
Chicsge snd sowght judgment for the amount she slleged he was in 
arrears, Defendant filed an affidevit of merits in whieh he asserted 
that the underlying consideration for the written agreenent, although 
not expressly stated therein, was defendant's promise te desist from 
contesting piaintiff's divorce action and to consent to the entry 
of a deeree, and that, therefore, the =zreement was void as against 
public policy, and unenforceable. On plaintiff's motion the affidavit 
of merits was stricken and judgment entered against defendant. ie 
appealed, and this court held (Morrissey v. Morrissey, 299 Ill. App. 
173, )that the affidavit of merits set up a good defense, Accordingly, 
the judgzent was reversed and the cause remanded with directions 
that the court overrule plaintiff's motion to strike the affidavit 
of merits. When the instant case was redocketed, plaintiff filed 
® reply to the affidevit of merits. The case was tried before the 
court and judgment was entered against defendant fer $925.00 and 
costs, to reverse which this eppeel is prosecuted, 

in the previous appeal we decided that defendant slleged « 
good defense. At the conclusion of the trial, the court decided 
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3 
that the defense set up in the plending had not been established, 


The cuestion in issue is «as to whether the written agreement eas 
entered inte fer the purpose of stimisting a divorce. If so, it 

is void as being against public policy. We have carefully examined 
the transcript ef the testimony and the exhibits, and are convineed 
that the trial court wae right in concluding that the »greement 

was not entered into for the purpose of stimulating the divorce. 
Therefore, the judgment of the Synicipal Court of Chiesge is effirmed. 


SUDGUENT AFFIRMED. 


OESIS E, SULLIVAN, P.J. 4ND HEBEL, J. GONOUR, 
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Wk. JUSTICE HEBEL CSLIVERED THE OFLHION OF THE GcuRT. 

This is 4n sppesi by the defendants from a judgwent entered 
im a pereonsi injury section by the eourt below upon a verdict of 
the jury finding the defendants guilty end oeseasing the plaintiffs 
demnges nt $1,000. The section wae instituted te recover dasages 
for slleged persensi injuries whenj it ie sileged, plaster fell 
from the ceiling in the bothrows of the «partaent cecuried by the 
Plaintiff as « tement. The defentiants Seleatine Groageann, Edwin 
Pe Groaeman end Haroid S. Aeidel hed title to the building in question 
a9 trueteee. The defendant Soraey Lipean e218 their agent. 

The plaintiff slieges thet the defendents were negligent in 
that the ceiling of the bathroom wis in a decayed and rotten condition; 
that they knew of the slleged ¢endition, «nd it wae their duty te 
repnir it. The defendante were charged with liebility os the owners, 
operators ana asnegere of the building in question. 

| “The snewer to thie compleint by Celestine Grossman, fiwin fF. 
Grossean ané Herold 3. Wedel, alleged that they held title to the 
premines sa trustecs and thet Lipgan wae their egent. The anaver 
denied the plaintiff's ailegstions of due esre and of negligence on 
the pert of the defendants, The sneeer also denied that the defend- 
ante were under ony duty to the plaintiff and senteined an aversent 
that she had asqumed the risk ef injury. 

Froa the facets as shown by the evidence, it appears thet on 
ey 18, 1938, about 5 p.m, while the plaintiff was in the bothreos 


(Sefentants) Appellents. 
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3 
of her aperteent . ciece of plaster feii from the ceiling and 
atruck her on the hend, “he =s9 given treateent by neighbors and 
later sew « doctor, In sii ghe ene attended by five physicians. 
Pricer te this o@ourrense she hed cocucied the sparteent in question 
for about four weeks, seving in om 4pril 2%. Kefore moving inte 
the building she had ineooeted the spartaent and hed talked to the 
agent, the defendont Lipman. Ghe paid one senth's rent te Lipman 
before o@cupying the oremises. Lipasn teid her the place ene in 
good Gondition and thet it would be clecned, 

after sowing in the pleintiff found that the plaster on the 
bathroom ceiling ©s0 leese. the knew this condition existed on 
way 6 or & when the painter «he wee decorating the plese peinted 
it out to Lipemn, whe then acid it would be fixed, ipon the triad 
the plaintiff admitted that between uay & end Hay 18 ahe saw the 


o@lling and ite alleged defeetive condition enéd Enew 1¢ =o go” 
faii, Geraba, & tenant oteuvying the ssartment steve the clsi. 
gai4 the roef of his spertment lesked when it rained and that o 
occasions «ster could be heerd rumsing between the ealle. He o 
he had complained to Lipmon when the rent was eolleeted and the 
had prombged te have the roof repaired, This woe denied by Lip 
in his testimony. four years oricr to the sceasion «a nee roof 
Seen put on the beliding by the then owner. On the day of the 
ecourrence there =18 5 heavy rein. 

The first question ve believe should be sonsidered is 
& trustee con be hela liable im hie cepacity ss trustee for t 
The defendants Celestine Grosamean, Edrin ©. Gregsmen and Har 
Redel have been sued herein as trustees under the will of Pe 
Grossman, deceased, and it is contended by the defendants tt 
trustee any be liable in tort «# an individual but he ean n 
iisble as a trustee, Thi ie stated in the ense of 9' Senne 
Rathje, 296 111. App. 409, where the court said; 
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*s@ the question i¢ whether Sathje can be held liable as 
& Successor truxtes for the 4umopee sustained by the plaintiff, 

Sane of the late expreesione of the “upreme Court uson a 
like queetion io te be found in the ease of Sevhteble ory» 
Tayler, S50 111, 42, ‘he court sid 
‘kh Grustee fe personaliy iieble for terts cemmitteé by him 
or by hic nts oY servonts in the performance cf his duties, but 
he is net liable in hie representative eapseity, «* the Lew 
will not alicw trust property te be iasaired the 
oe sents of the trustee or cermit hia te oreate any nex or 
a@@itional liabilities agsinet the trust preperty, The trust 
@etate Sam make Ae contract and commlt no tert, and if « trustees 
binges hineelif for the benefit of the trust setate the contract 
2. ae see eener este re og hhege ehveeee ee 18 

e @ is personslly licbie for ite bres & personal 
— is the enly judgment which con be re against 
AM setion agoinst «2 trustee is hie representative capacd 
ie unknown te a court of law, for the lay takes ao cognizance 
the trust relation, t 
| It le te be noted from thie decision of the “upreme “ourt 
that the lee ia thet 4 truates ie emily personeliy lisblie fer 
breach of sontract, and « sereenal Jutaent ie the eniy Judgment 
which cen be rendered agsainst him, * * * 

in the soneiderstion of the ¢ase thie court hae reached the 
e@nclusion thet defendent Franz ©. ‘athje ie net liable ae 
suscessor in trust of the @estcte of the beneficiaries, and for 
that pong Pag apolying the rules of la» that have been eotab- 
lished by Supreme Court, the Judgment os te Frank ©. Sathje, 
successor in trust, sust be revered, * 








In the 4isauesion of thie subject, the plaintiff peints te the 
record in this ¢ace ané reslies te the sulgestione offered that the 
defendents a2 tructese are act sreper corties by making this statoment: 
The lae of thie «tate is that an objection based upon either the 
plaintiff's or defendunts' Incapoeity, whether 1t be am incapacity te 
gue, oF om incepasity te be sued, suet be teken advantage ef by the 
@pposite party at hie firet opportunity. ‘The failure te object ot the 
proper tise by motion or by anewer, conctitutes « weiver of the objec- 
tien, franklin v. Feeple, 226 Tli. 365; Cook v. Eorshek, 501 Til. 
603, ané the further statement; the defendonte having failed te raise 
the question of their incapacity te be sued at the proger tine gust 
be deemed to have wolved thin point, «md then discuss the cave thet 
has been cited by the defendants, o*conmm v. iethje, 298 md, ADs 
489, by stating there de ne doubt that it 1s the low of this \tate, A 
careful reading of that case, however, discloses that the ob) \tton as 
to the capacity of the trustee to be sued was raised in the f(t 
inetence by «2 motion to strike ami the lower egurt rule4 upon \n 
motion erroneously, but that the objection was preserved at ti \ epee 
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time by the motion to strike, In the inctont case it is stated hy’ the 
Plaintiff that since no objection van raiced in the proper manner ner : 
the preper time, it cannet now be raised by the defendonts, and cites 
in suprert of her position the eace of ish) v. Sebmidt, 407 111. 251, 
Part of the croperty of the truct was = building, in which an employee 
wot killed when « water tank gave way. “ult wae filed against the 
trustees of the estate, To the 4eclaration the 4efendonte filed (1) 
the genersi ieeue; (2) a plea denying ornership, possescion and con- 
trol of the premises; (3) o plea ratting forth om entire lease te 
& tenant covering the time in cuestion; ond (4) « ples that the 
tenant was oper ting under the vorfman's compensation Act, A Jucgment 
of $7600 wae sustained by the Appellate Court and the Supreme Court 
Genied certiorari, The evmer ef the Judowent intervened in the 
accounting suit ané the Juderent «ns declered « orhor lien which wus 
reversed in the 4ppeliate Court. On appesl by Schmidt ae on individua! 
4t wee urged thet since the trustees as suah eould met be Lisble it 
wae not a ¥alid judgment. The Supreme Court, after clting several 
G@ecieions, saids | 
"From these decisions 1t appeora that the court may leck 
at the whole record te determine vhether or nat the Poy a ageinat 
an executor or administrator ie a persenal judgement against the 
executor or siuinietrater or « judgement to be satiafied only fron 
the io of the trust estate. Looking at the record in the ease 
or v. Sebeies, it ie apparent thet the only cause of 
ae etated_is a causes of action sgeinst the defendent persenally. 
The court of law wat without jJurisdietien te entertain the action 
or to render the Judgment unless the action ws sgcinet the dafendan 
reOnaliy. It does not appesr thet there #a¢ any demurrer te 
Getlarstion,. If ther: waz, the defend nt aftervarde filed pleas 
and thereby welved the dexurcer. * 
And the plaintiff contends from thie citation 4t sppeare thet assuming 
the law te be ac the defendontea contend, the only cause of action 
etated is ageinst them as individuels, omé since they failed te raise 
the queation of capacity at the proper time end im the oroper mamer, 
‘the Judgment must be suetained as « personel Judgment, and the verde 
*ae trustees under the #111 of Peter a. Groseman, Seceased,* rejected 


8S surplusage ond only descriptie persons. 
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However, the defendants de net «gree with the suggestions 


effered by the pleintiff, by sheting tht: 
w(3) All defenses, whether to the jurisdiction or in abstement = 
or in bear, msy be pleaded together, Dut the court ay order 
defenses to the jurisdictica er in «batesent to be tried first. 
An anewer Containing only defenses to the jurisdiction or in 
abatement shell not constitute on adwiscien of the facets alleged 
in the elaintiff's compiaint.* Civil Practice Act, Gh. 110 
See. 167, Par. 3, Lil. Ste Bor State. 1937. 

On the sotion to direet « verdiet at the close ef the plein- 
tiff's ease thie quéstion sas thoroughly presented te the trial 
judge, and in suppert of this pesition Vol. 4, Seo. 341 Sub-sec. e 
at Puge 479 of Gorpus Juris Seoundum, wa cited, where it is said; 

"Ag @& general rule « party is bound in the Aspellate Court 

by the theory pursued below with regard te the relief sought 

and grounds therefore and he cannot obtain relief not asked in 

the Court belew er urge * ground for relief which «os not 

presented there, especizliy where the new ground is é@neonsistent 

vith the theory on which he preceeded «<t the trial.* 
and the question is reised as to the eppliestion in the ease of jshh 
vo Sehmidt, 307 ili. 331, a9 not being in point for the reegon thet 
the npo@si in that ease wes taken by the defendant as an individual 
rather then 2s 2 trustees. The defendant trustees in the sreseat case 
have appesled sa trustee S$ not a@ individuals, and the Court has no 
Tight to consider them before it se individusls. Se that it is from 
this angle thet thie court ie to sensider the question of whether the 
judgment is to be considered ss suggested by the plaintiff. 

From an @xaminetion of the anawer of the defendants to the 
Somplinint filed by the sinintiff, it dees not «ppear that as a defense 
it is urged that the defendant trustees would not be held liable in 
their cupacity es trustess for tert, end the defendants rely upen the 
statement in the anseer which denies thet the plaintiff is entitled 
te judgment whatsoever against the defendants, and urce that this 
question is raised in oonformity with the Civil Practice set, Gh. 110, 
Se@. 167, Par. 3, which hae been quoted in this opinion, end that 


the question was further raised on the motion te direset = verdict at 
the close of plaintiff's case and thet this matter was presented to 
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6 
the court, whe overruled the objections urged by the defendante. 

It is clear that whatever defense ie to be presented in an 
action by the pleintiff, it is necessary te set ferth fully the 
mature of the defense thet ie to be relied upon, and when ve come 
te exegine paragrsph 2, a8 we hove stated, "All defenses, whether 
to the jurisdiction er in abatexent or in bor, may be pleaded 
together, but the court may order defenses to the jurisdiction or 
in sbatement te be tried firet.* This question was not reised in 
the manner required by this prevision cf the Civil Preetice Act, 
end not hoving presented thie defense in their anawer, the d¢fendeants 
have whived this defense. 

This court peesed uoon * like question in the esse of 






; die. Daee@Eweli, Sr. BAe 3 i 
ee 298 tii. SPs 612 (Abat.). In that oese it ens 
urged thet an elterstion #as asde in the truet deed efter it eas 
exeouted by James HK. Bheokwell, rendering the inatrueent void. The 
alteration churged aerecrs on the first page of the instrument «nd 
refera te the principal note for 2,000. This esourt ssid; 
*Woreover, the defense of alteretion is not set ferth in any 
of the clesdings, sand waa made fer the first time before the 
manter, Under the plain provisions of the Givil Praetice act, 
affirmative defenses, sueh az fraud, illecsiity, or thet the 
instrusent or transection is either void or veideble in esint 
of law, which would be likely to take the oppesite party by 
prige, aust be piainiy set forth in the suswer or reply. 
Par. 164, Seo. 40, aubsee. (3); par. 167, sec. 43, subsea. (4); 
Gh. 110, lil. Hev. Stat. 1937), ° * * and never questioned its 
validity until the satter woe heard before the =<«ster.* 
whieh applies equsily te the instant esse. 

Thie quéstion was raised for the firat time on the defendant's 
motion te direst = verdict «t the close ef the plaintiff's ease, and 
seeording te this provision of the Givil Practice Act, the question 
wee not properiy raised «t = time so ae te give the plaintirf 
netice of such defense, and therefore it wes saived and the court 
wae fully justified in refusing te entertain the action ade by the 


aefeniants, «9 +e have stated. 
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7 
One of the questions oslied te the attention ef the eourt 


by the defendants ig thet the judguent is erroneous for the reesen 
thet it is based upen oroof of negligence different frem that 
alleged in the Complaint. ths negligence charged in the sempisint 
Consiste of failure to amintein the otiling of plaintiff's bothresa 
in 2 proper state of repair, an? defendants suggest thet the plaine 
tiff's evidence, if trust, shows that « leaky reof was the prexiaate 
cause of the secident, ani cite the ouse of Brodgky ve Frank, 342 
iii. 110; Gjere ve. Band County Gee Ge. 767 lll. 4npe 437. The rele 
aS Sugg@eted may be = proper one but the cuéstion in this conse is 
whether it appiies te the fsets thet sere offered in evidence in 
supvert of plaintiff's ease. 

The pinaintiff charges thet on the 16th day of way, 1938, the 
defendants were owners, cperctors «nd managers of the premiees at 
1257 ‘eat Roosevelt Youd ond thet the plaintiff was « tenant in the 
premises; that the celiing of the bathreom of the arartzent escuried 
by the plaintiff «x5 in » decayed and rotten condition and bediy in 
need of repsirs; thet on aeid date, shile the sisintiff eee in the 
exercise of «11 due care and enution for her oen safety, a pleee of 
Plaster abeut 36 inches long ami 18 inches «ide fell from the ceiling 
of said recom and strusk the plaintiff on the heady that the defendants 
kuew of this condition, «nd thereupon it became their duty te repair 
the premises a5 19 toe put them in « safe condition; thet ae « result 
of this plaster falling on the slaintiff's head, the plaintiff eae 
injured internally and externally, sustaining pereanent and lasting 
injuries te her nervous and cireulatory ayatem, and thet by reason 
thereof plaintiff has been hindéewéd and delayed in her business and 
eooupstion ani has been compelled te expend large suss of money 
endenvoring te be cured, and she asks judgeent in the gum of £19,000, 
The theory upen which the defendants object is thet there is evidence 
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that a iesky recf ceused this plaster to f.1i, but when ve cese to = 
examine the silegationa ef fn0%, we find that the pleintiff hee 

@harged that the ceiling of the Wothreom whieh was secupied by her 

veg in a decayed snd retten condition end badly in need of repairs, 

and the feet thet there ens evidence of « leaky roof, together with 

the fact that water iesked ae 2 to onae through the Quiiding, only 
tends to show the condition at the tise the piseter fell. ‘© ore 
unable to agree with the theery thet the judgment ie besed upon proef 
ef negligence 4ifferent from thst sileged in the statement of slsia. 

The defenianta were cherged with the fact that the oleaster *o2 in 

® deosyed and rotten condition ond fedly in need of repuir, «nd as 

& reg@ult the plaster feli, fhe feet that water iesked from the roof, 
emily tenis to show tenditions as they existed at the tise of the 
acoident, 2nd et are unable to agree with the theory of the defendants — 
upon thie question. 

The question thet seems te be of importance in the sinds of 
the defeniants is thet the plsintiff «4 guilty of ceatributery 
negligenee, end they seint out that the condition of the piester in 
the ceiling ens known to the plaintiff, «nd quote her as testifying: 

"after 1 aoved inte the spartment I discsevered thst the 

eeiiing «a2 loose in the buthreog. * * * ‘hen the nen were 
fealking abeut the ceii in the tethroom I understood that that 
thing wes going to fail down, * * * That condition remained there 
aii tige until this aceident. ivery time I went to the 
bathroom betesen the 6th of Hay and the 18th of Bay { sae the 
Pisater. It wns loose. If have to get in the bathroom teiee or 
three or four times 2 day, * * * mn i talked eith the wen on 
the 6th or 6th of way I wee afraid the ceiling «28 going te fall 
down because the man goid the thing wee going te fall and. I was 
thinging sheut it aki the tise,” 

@e ought te take into @onsiderstion that the sgent of the 
defendants - Lipman, « defendent - pregised te aske repeire, and 
further, thet the testimony of the plaintiff doea show thet she 
teatified, “I doen't worry very m ch ebout it becouse I es satisfied, 


I was understeod to fix it, and I never thought the thing would fall.« 
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fhe cuestion of scntritutery negligence is omt of fact for the jury, —-— 
and it seems from the feete that the defendants ivlled the plaintiff? 
into = sense of security in their oremise te repair the ceiling, 
and it eas for the jury to believe whether the evidence such #4 we 
have atated eas aufficient ts charge ber with centributery negligence. 
fhe plaintiff cites the cose of Frank v. Siwen, 95 #. Y. G. G66, 
and from her suggestion of the foets it acpeare thet the plaintiff 
was a tenent in an apartaent; thet the roof iesked and the landlord 
was notified of that fact. The testimony sleo shewa that the plein- 
tiff notified that the celiing se bent and she thought that it 
would fall, The lon@lady promised te repair the condition, end 
the court uron the cué¢stione invelved eid; 

*The jury would have been werreanted in finding thet the 
only defect in the ceiling «us caused by the water which same 
through the roof; thet the celling would net have fallen, but 
for the neglect of the inndierd te repeir the reef; that the 
roof wee in auch » ted estate of repeir thet water game through 
on the oocasion of every rainsterm; that the defendent had 
aetual, as weil as constructive, notice of these feote, and had 
netice of the yh gre condition of the ceiling esused by 
the reef » auffic time before the accident te have enabled 
her, in the exercise of ressensble care, to repair the roof. 

on the part of the defendant sould fairly be inferred 
from this evidence," 


The Sourt alee seid: 


to be or sagging, this did not necessarily indicate thet 
it would Af the enuee were removed by unking the neces 


the landlord appears ae to have promised to de. In determining 
whether plnintiff woe guiity ef santributery nee in con- 
tinuing te oecupy the apartsent of the defend on er conduct 


anees 

ine the fet thet she hed paid for the use of the spartxent 

and be unable to obtain or pay for the use of another. fhe 

jury % well find on thie evidence thet it was not an improvi- 
aet for the plaintiff te remain in the spartment.* 
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The olsintiff oslle our ettention to the fect that the doctrine 
of Frunk ¥. Sigon, 95 5. ¥. 5. 666, hes been followed in Zazan Ve 
Sorrin, 165 H.Y.%. 417; [okert v. Egichardt, 245 W.¥. 72, 152 He % 
469, and in Pinoys ve Schlechter, 153 4.¥.%. 67. 
Gur attention ic called alse to the esee of Christieongen v. 
Eevigote, 185 111. App. 218. %o when we Gome tq consider 1) the 
faete in the esce, the cuéation of sontributery negligence is one 


for « jury. 
fhe defendonte further cuestion the sropriety of the court 
in giving instructicne &, 7, i1 and 12, for the reasen thet the jury 
was imtructed upes sets of negiigenoe not charged in the complaint. 
inatruetions 45, 7, 11 and 1%, ere as fellows; 


*S. Gentiewen of the Jury, you are instructed, s2 2 matter 
of isw, thet the reof of = tenement house or building, the sp2ces 
between the salle and between the fleere and c@ilings of the lover 
and wages apartments, respectively, sre oarte of the buiiding 
over which the isndierd exercises ¢ontrel, end he is ehargeabie 
with saintsining the «sme ian good repair snd reasonably aafe con- 
Gition and he fail te ee te the injury of any of the 
tenant or tenants, such tensnt or tenants, providing they «re in 
the exercise ef erdimiry sonore for their own safety, msy acintain 
an action against the owner for any resulting injuries, provided 
thet the lanédlierd hed knowledge of the «nid defeete or by the 
exereise of oréinery gore gshouid heve hed such knowledge.* 


"7. You are instrueted, a¢ «1 satter of iaw, thet the owner of 
the buliding hee a duty to keep the preaises which are for the 
commen ust and benefit of sil the tenants, in «4 preper atete of 
repair a¢ that angons of the tenants or ony ether person right fu 
upon the premises would euffer injury beceuse of the condition of 
the said premises, end if you find from « sreponderence cf the 
evidence in thie sse@ that the defendants failed te keep the roof 
in 4 proper estate of repair, and that beesause ef their faddure so 
to do the claster fell from the ceiling, injuring the pisintiff, 
you should find the defendants guilty." 


"12. if you find, frou = prevonmieranece of the evidence, in 
this enee, that the defendants knéw thet the premises in question 
were in « bed state of repair, and if you further find from a pre- 
ponderunes of the evidence that the said bed state of repair ese 
the direct snd proximate cause of the injuries euatsined by the | 
pisintiff im thia onse, and if you further find from « preponderance 
of ye rr — tae greased wee in the @xereise of sll due 
anre @aution for her own ss then end in euch oa 

showld find the defeniants guilty. rer 


; "12, Gentlexen of the if you believe from « ponde 
of the evidence that the pisint ff, Se0erre Gugea, ras rem by 
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& portion of the plaster faliing frem the eeliing of the bathroos 
in question, ond thet st the s2i¢ time andi iswediately prior 
therete she wag in the exereice of due cere for her own safety, 
and if you further beiiewe from the evidence thet the eaid sortion 
of pinater ceiLling wae defective ani feli because of rein-vater 
leaking through the reef beceuse of the oaid reef being in « 
ienky emi unsxfe comiition ond in bed repair, end if you further 
beiieve from the evidence thet the orner of the anid building 
knew of auch tonditions before the time of the seid sceurrencse, 
or by the exercise ef ordinary eure sould heave known of the 
geome emi did nothing te repair the said roef, and if yeu further 
find from the evidence thet the said cendition of the aeid roof 
eee the eroximete cause of the seid injury, «mi that the cliain- 
tiff wan nage struck by the said seetion of c#iling 
gliaster ee hereina eet forth, then your verdict sheuld be 
for the plaintiff." 

in discussing these instructions, 1s to whether the evidence 
of eertcin acts was properiy sdmitted by the court, we have passed 
upon thie question in thie ovinion aa being admissible under the 
pleadings ef the slsintiff, 

Regarding the quéstiona that sre raised by the defendants oa 
te atts which they cherge «ere not slleged by the plaintiff in her 
atatement of cisim, one of the suthorities submitted by these 
defendents is Qohmidt v. Bojiing, @1 111. Avo. 360, shere the court 
enad3 


"tin inetruetion that precents to the jury « different conse 
from that declared on ig errentous.* 


which does not syply te the quoted instructions. 

The defendents call cur attention to the inetruetion in 
respect te the reasonublenese of tine within which « landlerd is 
generally sllowed te mike repairs. hile it is true thet the rules as 
$e réssonsble tiae is one of importenee, yet from the facts as we have 
them in this recerd the defendant Lipaan had knowledge of the condition 
of the bathroom at the time the pleintiff visited the aparteent in 
the premlacs, and the condition ef the cviling of this bathroom was 
discussed, and Lipmen, atéording te the evidence, promised to *fix® 
it = the word used by the plaintiff in her teatimony. in considering 
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this question *¢ vere of the opifion that the promise made ty 

Lipman te repoiy this telling lulled her into « senge of eecurity, 
ant #6 sleo held thet the feet that water lecked threugh the roof 
end cowe down from the ceiling into thie tuthreem eos oreper evidence 
te be considered by the jury on the question of negligence of the 
ewners cf the premises. The promice te fix the eelling ené the 
knovledce which the defendants hed of the condition there, vere net 
Violated by anything thet was enid in the inztructions «« given te 
the jury, tat ome Auatruction =e g¢iven on behelf ef the defendants 
ami read te the jury os fellowes 


*a. You « ave inatructed that befers « lsndiord ‘pasts nes held 
idable for damages to 2 tenant ee 





Scacenm Ss the Sime aad bncen oa te tandiand ee’ in tae 
exercize ef ordinery core should herve been kngen te bin. * 


“hile this inetruetion is net a eleor statement of the lax 
epplienble where the facts are guek ac we hove imgiested im this 
opinion, on this «uection the defenésnte offered and there eae 
given Tnetruetion @, which ie so foliewes 


"§. if you believe from the evidense in this esse that the 
eeiling in the Gethroom of the sintetifres apertment wae defective 
» *m4 if you further believe from the evidence thet 
such ive ané dearer comlition of the eeiling ens 
pe seilunes ehek tae oh intier p Wee the 18th aay of May 
; ao RB ’ 
had knowles ef the and defective cone 


the » them you are inetrusted th-t there ean 
oa ae bacestas Ex Gk cate ami your verdict cust be aot euilty.* 


thie inetructicn upon the statement ae contained in it fe such 
thet the fact thet the plaintirr bed knowledge would bar her from « 
recovery, %¢ a6 not believe the low ds such se contended for by these 
defendants, The inetruetion aust be given applying the lew to the 
fsete ae they appesr in evidenee, ond upon the law and the foots 
the jury are to be directed as te their duty im the presises. This 
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is 
inetruetion ia unfair te the plaintiff im thet under all the cite 
ousstences if che hod Knowledge of the @endition of the premiseca, as 
we bawe stated before, she would be sSerred frem recovery for any 
injuries she bed sustained im the pregisea. These instructions ¥e 
have quoted se given by the defendants are sueh thet the defendants 
aré fot in « pesition te tempiain, and ao Semplicint ia te te ande of 
the inatructions given on behalf of the olsintiff. The éefendents 
had notice of the Gonditien; aise premised te repair, and secepted 
the wonsy for the rent frem the piaintif’ unier the eireumstences, 
and it seems bat just that the jury sheuld have been srocerly 
inetrusted on behalf of the defeniacnts befere the defendants sould be 
in & position te complain of the instructiona of this csleintiff. 
Other cu@etions are rajoed, but wt have reed sad @onsidered the 
instructions and are of the opinion, from the state of the reserd, 
thet there wie no gush srrer «a would justify a revers«l se urged by = 
the defeninnts, so fer o@ these instructions are conserned, 

The defendants contend thet « rental agent is not charged with 
the duty of meking repeaira, ond urce that in the present ease there 
is no evidence whatever with reference te the contract beteeen Barney 
Lipaem, one of the aefemienta, smi hie principeis, and further contend 
thet there ia ne evicence thet « duty existed as between hia and his 
p¥indipals to fix the toot, repair the o@iling er seintein the building 
in any reapest of that he had any authority te do any of these things. 
In fxot the only evidense concerning the roof showed that it had deen 
Constructed four years befere by the then owner. The only sotions ef 
the defendant Lipman, positively testified tea by the slaiatiff or her 
witnesses woe that he rented the aporteents end solleeted the rente, 
There is Ret any evidence thet he had autherity to order even deeer- 
ating done, Under there cireumstances, the defendants urg?t, plaintiff — 
hes not esteblished negligence on the part of the defendant Barney 
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i4 
Lipman. Kevertheless, <hen v¢ come to Consider the quéstion, we 
find thet Sorney Licwen coted es an sgent, smi therefere ««s under 
a duty to bis oringipele. et«ithetending thet he woe under such 
duty, he still had = duty to third persona. That duty wes binding 
on hia ond he ceuld not disregord their rights «ith isounity. Neving 
disregarded their rightea he is iisble. 
Thie court in the cone of Siging v. Ferris, *t sj., 716 Ill. 
Appe 252, considered the cuestion of liability of = prinesipsl and 
agent in an section for pereensi injuries te a child thet hapoened te 
be in «a thestre which the princical, Tierk Amusement Goapany oened, 
ast John H. Ferria acted as agent for thia Agusesent Company, and 
after Considering the fants og well «a the lee, reathed the senslusion 
that there wes aq errer in the judgment «¢cinet Seth the iausezent 
Gompany and the «gent. After diseussing the rorisus suthorities 
that were cited om the cuestion involved, 2 s=id: 
"Under the law the weight of sodern suthority, and 
under the peculiicer £ a ef the present case, ve are of the 
opinion thet the defendent, ferris, is lisble for the injuries 
sustained by plaintiff, The evidense diccliesed thet he had * 
fai Gontrol of the theater and of ite operation, that he made 
itases or Gontracts fer the use ef the theater auditeriua, 
that the ungusrded ewitehbeard «94 a dangereca se¢hanies to un- 
inforwed pereons lawfully on the stage and im ite ismediate 
vieinity, and thet he knew thet the sritehtecrd «se in the sosition 
shut it waa. #hen, wader the srior sarrangesente ande, he silowed 
ehiidren and others on the stage, on the sfterncen in 
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think that the evidence supports thie contention. furthermore, 
the pape ef tinsel by ohi laren in plays in which they teke 
part is commen, 2841 not ordinmerily dangerqua. The 4 anaerous 
age@ney in this Gasé wee the unguarded aritehbonrd. # 

In the instant ose we find thet the agent knee of the 
eenditien ef the ceiiing in the vremiees whieh wes rented by the 
pinintif?, sesepted the vent offered amd promised te rensir the 
eeiling of the Sathroca, oni ae «@ have stated, by his eonduet he 
induced the pladntiatt to rent these premisés, and heving steepted 
the money for and on behalf of the defendants, who were in control, 
the court preperiy overruled the gotion for « new trial, and the 


judgment that woe entered on the verdiet of the jury ia affirmed, 
JUDGMENT ArPIRuED. 


OA1G BY SULLIVAN, ?.J) 48D BURKS, J. conoUS, 
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MILDRED PLUNKETT, 
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HALDANE M, PLUNKETT, 


<< cook couwry. > \ 
Defendant- Aspeliant. 


304 1.A.594 

MR. JUSTICE HESEL DELIVEED THE OPINION OF THE COURT, 

This is an sppesi by the defendant from 2 deeree entered in 
the Superior Court of Cook County, on Say 29, 1938, dissolving the 
marriage of the plaintiff and the defemiant, snd ordering thet the 
defendant wake the feliowing payments: ©10 per week to the plaintiff 
as permanent alimeny; %250 te the plaintiff for attorney's fees; 

#120 to Or. George EZ. Boffenmeyer for medicsl services rendered to 
the plaintiff; 9124 to Gr. DB. H. Danek for dental services rendered 
to the plaintiff; 2355 to the pleintiff for arresrs in temporary 
alimony; and 530.59 to the plaintiff for court reporter's fees, 

The court further ordered thet the defendant file forthwith a 

ne exeat bond in the sum of $1,500, with good end sufficient surety 
to indemnify the plaintiff for all past due alimony, court costs, 
attorney's fees, the medieal and dental bills, and any end all future 
alimony under and by virtue of the decree, 

The appeal of the defendant questions the sufficiency of 
the amended complaint to justify the entering of the decree for 
divorce, or the granting of any relief whatever, and the action of 
the trisl court in enforcing the decree after the appeal to this 
Court was perfected, 

The original complaint for separate maintenance was filed on 
April 1, 1938, two days after the plaintiff left the defendant, and 
it was still pending when the amended complaint for diveree ras 
filed on May 24, 1939. 

The anended complaint for divorce slleged the youkéunse 
of the plaintiff and the marriag@ of the parties. It also alleged 
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oa 
that the plaintiff conducted herself as a good, dutiful and 
affectionate wife, and thet she was compelled to leave the defend- 
ant on March 30, 1938, because of his continuous cruel and inhuman 
treatment, forcing her to live separate and apart from the defend- 
ant because of her own actions, whieh were endangering her life, 
end that ashe was still livine seperate and apart from the defendant. 
The amended compicint also alleged that the pleintiff did 
not give the defendant any cause o@ provocation for his actions, 
but that the defendent,wholly disregarding his marriage vowe and 
obligations to her as his wife, caused her, through his feult, to 
live separate and apart from him as hia wife since March 30,1938, 
and that the defendant, through hie actions, is guilty of wil- 
fully deserting and atsenting himself from the plaintiff for the 
espace of more than one year from the date thereof, 
The amended complaint prayed for a deeree for divorce and 
the payment of alimony and attorney's fees. 
The defendant filed his ancwer to the amended compiaint on 
May 23, 1939, admitting that the piaintif’ separated from him on 
March 30, 1938, but denying that she did so because of any cruel 
or inhuman treatment or improper conduct on his part, or that he had 
eaid or done anything which justified her desertion, or which was 
cruel, inhuman or improper. The answer also denied that he de- 
serted the plaintiff and averred that the slaintiff hed absented 
herself from the defendant continucusly from March 30, 1938, to the 
date of the snswer. 
Phe defendant filed a ecounter-claim for divorcee on May 
20, 1938, averring that the plaintiff deserted the defendant on 
Hareh 30, 1938, and charging her with adultery on December 2, 1937, 
and on other subsequent dates. 
The plaintiff answered the counter-claim and denied the 
charges of desertion and adultery. 
The question which is called to the attention of this court 
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by the defendant is that the time consumed by the litig»tion cannot 
be reckoned in the csliculstion of the statutory period of deserticn 
and this rule applies slike to pending proceedings for separate 
maintenance under the st=tute and fer diverce, and the defendant 
cites in support of this suggestion the case of Figberg v. Fligberg, 
358 111. 626; In re Sehriver's Estate, 289 Ill. App. 581. 

The defendant calis qur attention to the facts os they sppear 
from the record filed in this case; that the parties sep=reated on 
Mareh 30, 1938, and that the pisintiff filed her cemplsint for sep- 
arate maintenance on April 1, 1938, two days thereafter, fhe issues 
were joined and the cause was pending =nd undetermined on May 34, 
1939, when the plaintiff filed her amended complaint for divorce, ale 
leging that the defendant wes guilty of willful desertion since Yerch 
30, 12938, and the defendant contends that the amended complaint 
charged desertion for 2 period of two dsys at the time the original 
Gompleaint was filed. The amended complaint did not enlarge the 
period of desertion on the part of the defendant from two days at the 
time the original complsint wes filed to sere than one yenr when the 
amended compleint was filed 13 months thereafter. The Supreme Court 
in Floberg v. Fioberg, 358 Ill. 626, wpon 2 like question said; 

"fhe next issue for decision under the facts in the record is 
whether the trisl court, as 2 antter of law, was correct in ewarding 
to the appellee a deeree of divorce. * * * While the point is not 
raised by the appelisnt that the full period of one year's desertion 
hed not run st the time of the filing of the eross-bill, yet it is 
the duty of the court in this charseter of a onse of its own motion 
to examine thet question and determine whether the complainant had 
deserted the appellee for the period of one full year prior to the 
filing of the cross-bill. fhe complsinent's bill was filed about 
four sonths after the separation of the porties. It is manifest that 
the one-year period during which it is cherged the coemplainsnt de- 
serted her husband embraces the time during which her biil against 
her husband was pending and undisposed of in the circuit court. Her 
suit for separste maintenance, as the section under the statute is 
commonly designated, corresponds with the divoree of » mens et t 
which was the only kind of divorcee granted by the ecclesiasti law. 
The genersl rule is vhere = suit for divorce is brought and the seme 
is pending between the parties to the merriage contract, the parties 


are not only justified in living apart but necesssrily must do se. 
Such living separate and apatt does not constitute willful desertion 
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without ressonsble cause within the meaning of the Diveree act. It would 
be ineompatible with = pending suit fer the disamlution or modifiestion 
of the marriage contract for the parties to live together. If the auit 
is carried en bons fide, it is not incumbent, during ite pendency, upon 
either party to resume the merital stetus. The time se consumed by the 
litigation cannet be reckoned in the calculation of the statutory period 
of desertion. The rule sappiies alike to pending proceedings for seps- 
rate maintenance under the statute and fer divorce. It is ‘time out.! 
(and eases therein cited) * * * In the case at bar, deducting the time 
eceupied in the litigation oceszsioned by the wife's suit, the requirement 
of the statute of wiliful desertion for ene year without ressonable esuse 
is not met. The decree for diveree granted the appellee is not sustained 
by the law of the State. 


The deeree, in se far aa it dismisses the somcleinant's bill fer 
want of equity, wili be affirmed, and in so far 2s it granted to the 
appellee a divoree and other relief on his crose-bill the deeree will be 
reversed, with directions to dismiss the cross-bill for counter-elaim) 
for vent of equity.* 
The defendant then suggests thet dedueting the time during which the 
plaintiff's complaint for separate maintenance wes pending ~- 13 months 
and 24 days - there was 2 separstion of only 2 deys, far short of the re- 
quirement of the stetute of willful desertion for one year without rea- 
sonable cause, And it dees appear frem the suggestion offered thet in 
applying the doctrine snnounced in the Floberg case to the instant osse 
it is evident that the decree in the case at bar should be reversed vith 
airections to diemiss the amended complsint fer diverce for want of 
equity, or this court, under its powers, may enter its final judgement 
dismissing the amended compjeint for divorcee and other relief for want of 
equity. 

The plaintiff's enswer to the suggestion offered is thet it ap 
pears from the common law record in this osuse that a hearing was had 
and all parties were present =t seid hearing, and st no time were there 
any objections to the jurisdiction of the court, and theresfter said de- 
cree was entered and no motion wes made attocking the jurisdiction of the 
court. Under these circumstances as held in Timmermann v. Industrial 
Commission, 305 Ill. 485, and under the rulings in this court in former 
decisions, the defendant cannot raise in this court the question of the 
jurisdiction of the Superior Court. However, the defendant answers this 
Point of the plaintiff by stating that it is not applicable to the instant 
case, and as we have slready indicated, the defendant relies on the ease 
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5 
of Floberg v. Floberg, 358 111. 626, which seems to be in point. 


It appesra from the Floberg cese that the issue for decision by 
the Supreme Court tas whether the triel court as » matter of law was cor- 
reet in awarding to the appellee » deeree for diverse. The Supreme Jourt 
held that while the point was not raised by the eppelliant that the full 
period of one year's desertion had not run ot the time of the filing of 
the crosa-bili, yet it wes the duty of the court in that character of 
case to examine that question and determine whether the cemplainant hed 
deserted the plaintiff for the period of one full yeor prior te the filing | 
of the erogs-bill in that ense, but the gleintiff sucgects that in the 
Floberg casé the Gupreae Court hed the entire record before it. lor 
ever, it does appesr from the decree* *fhat, from the law and the 
evidence presented, the defendant wilfully deserted and absented hin- 
self from the plaintiff without shy reasonsble ¢nuse end through his 
fault for toe spece of over one yenr immediately prier to the filing of 
the smended complaint, 23 charged in plaintiff's complaint for diverse," 


and the issue that hes been presented is whether the requirement of the 


statute of wiiful desertion for one year without reasonable cause is 
met, and if this sourt deduets the time occupied in the litigation 
occasioned by wlaintiff's guit, this requirement ros not met. 

Other questions are raised in this ease, however for the 
ressons we heve stated, the decree is reversed and the cause is re- 
manded with directions thet the court dismies the bill for rant of 


equity. 


GEVERSED AND AEMANDED 
WITH DIRECTIONS 


DENIS HE. SULLIVAN, P. 5 
and BURKE, J. CONCUR, 
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MR. JUSTICE HEBEL DELIVERED THE OPINION OF THE COURT. 

This appeal is from a judgment entered in the Municipal 
Comrt of Chicago against the defendants for $167.50, and is an action 
instituted to recover damages for the breach of an alleged contract in 
writing for the purchase of 2 new 1937 Plymouth automobile. 

The defendants in this action are F. C. Owen and E* Boughan, 
who are partners doing business as the Roseland Motor Sales. A 
Mr. 4. J» Thorpe, who was employed by the Roseland Motor Sales, was a 
salesman at the time of making the contract in question, according to 
the evidence of Mr. Boughan, the defendant partner. Mr. Thorpe 
represented himself to the plaintiff as sales manager and partner of 
the Roseland Motor Sales, and to justify this statement produced a> 
business card of the defendants, which he gave to the plaintiff. This 
business card showed the name of "A. J- Thorpe, Sales Manager" in the 
lower left~hand corner. The contract is a printed form, which was in 
general use by the defendants and was filled out in the blank spaces 
in the handwriting of Mr. Thorpe, which contract was taken from an 
order book which Mr. Thorpe produced. The contract was signed at the 
making thereof by the plaintiff and by Mr. Thorpe, the latter signing 
for and on behalf of the Roseland Motor Sales. 

Everett Boughan, one of the defendant partners, testified 
that the defendants held Mr. Thorpe out to the public as a salesman; 
that the defendants had cards printed showing Mr.Thorpe's capacity with 
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2 
the defendants, and that Mr. Thorpe was at one time the sales manager 


of the defendants. The defendants had taken in trade from time to 
time used Plymouth cars. Boughan said he might have had a con- 
versation with Mr. Edwards abott two months after the making of this 
contract wherein he asked Mr. fdwards to endeavor to induce Mr, 
McCarthy and Mr. Seego to take Studebaker cars instead of the 
Plymouth cars they wanted. 

Henry Seego, the plaintiff, testified that he first heard 
of Mr. Boughan, the defendant partner through Mr. Thorpe; that 
Mr. Thorpe said he would speak to Mr. Boughan about the subject mat- 
ter of this contract; that he, the plaintiff, believed he talked to 
Mr. Boughan on the telephone on one of the occasions on which he 
telephoned the defendants' salesroom. 

There is also the evidence of Hugh J. McCarthy, an attorney 
at law, who testified for the plaintiff, and from his evidence it 
appears that he was told by Mr. Edwards, who did business with the 
defendants for some time prior to the making of the contract, that 
Mr. Thorpe was the sales manager. Witness McCarthy telephoned the 
defendants' place of business about seven weeks after the making of 
the contract, and the girl who answered the telephone stated that 
she would let him speak to one of the paftners. He, McCarthy, then 
thought that the man he spoke to was the defendant partner, Owen, 
and he asked Mr. Owen whether Mr. Thorpe was the sales manager of 
the defendants. 

The paaintiff contends that the defendants! entire brief 
and argument sets forth that a valid and binding contract was not 
entered into between the plaintiff and the defendants because Mr. 
Thorpe was not authorized to negotiate a contract of this nature. As 
a corollary to this they say that one cannot in law prove the author- 
ity of the agent by what the agent does or says. They point to the 


contract in this instance, which, among other things, stipulates 
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3 
that "The order is not valid unless signed and accepted by an 
officer of this company and purchaser's credit has been OsK.'d by 
Finance Company as to any deferred balance." ; 
Plaintiff's answer to this contention of the defendants is 
that a valid and binding obligation was created with the defendants 
on the theory that Mr. Thorpe was invested with an apparent authority 
to negotiate this contract because of the acts of the defendants, and 
therefore the defendants now are estopped to deny that Mr. Thorpe 
was invested with authority to make a valid and binding contract 
as to the defendants, 
The defendants question the statement of the plaintiff 
regarding the amount of damages which it is alleged was sustaned 
by the plaintiff, and contend that a different interpretation should 
be made of the facts in the record. The plaintiff argues that at the 
time the plaintiff signed the alleged contract sued upon, to-wit, 
April 28, 1937, he was to get a new automobile, a 1937 Plymouth 
De Luxe Sedan, and that therefore, on October 9, 1937, when he pur- 
chased his automobile, he was entitled to the new model, or a 1938 
Plymouth De Luxe Sedan. Of course, the plaintiff seeks to recover 
damages based upon the contract in question, which provided that a 
1937 Plymouth De Luxe Sedan would be delivered when the plaintiff had 
paid the amount of $152.50, in addition to delivery of his car to 
the defendants. This was never done. 

The basis upon which the amount of the judgment of $167.50 
was entered, as suggested by the plaintiff, was (a) under this con- 
tract the plaintiff was to pay $152.50 together with delivery of his 
old ear for a new 1937 Plymouth De Luxe Sedan; (b) under the con- 
tract wherein the plaintiff purchased the new car on October 9, 1937, 
the plaintiff was obliged to pay the sum of $325.in addition to his 


old car. The court awarded damages to the plaintiff and entered 
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Selena for $167.50, which was the difference between the amount 

of money the plaintiff was to pay under the contract - $152.50, and 
the amount of money the plaintiff paid on the purchase of the new car, 
$325. 

We are not inclined to agree with the theory of the court 
in arriving at the amount of damages which the plaintiff has re- 
covered in this action. 

Damages must be based upon the contract which the plaintiff 
alleged was entered into between the parties. The general rule upon 
the question of damages is that recovery is based upon the difference 
between the contract price and the makket value at the time of the 
breach of contract. 

In Underground Construction Co. v. Sanitary District of 
Chicago, 367 I11. 360, the court announced the rule, quoting from 
the case of Hadley v. Baxendale, 5 English Ruling Cases 502, that —- 

"The damages recoverable for a breach of contract are such 

as may fairly and reasonably be considered as arising naturally - 
that is, according to the usual course of things - from the 
breach of the contract itself, or such as may reasonably be 
supposed to have been in the contemplation of both parties at 

the time they made the contract as the probable result of the 
breach of it." 

As we have indicated, the plaintiff seeks to recover the 
difference in price of a 1938 model car and a 1937 car, which was 
contracted for as stated in this opinion. Under the circumstances, 
we are of the opinion that the judgment must be reversed and the 


cause remanded for another ttial, 


REVERSED AND REMANDED, 


DENIS E, SULLIVAN, P. Je 
BURKE, J. CONCUR. 
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MARIAN SEGAL, also known as 
MARIAN SEEGER, 


Plaintif 
Va 


LOUIS FEINBERG a 
aise Known as 8. 


On Appeal of LOUIS FEINBERG, 
befendant - Appellant. 

MR. JUSTICE HEBEL DELIVERED THE OPINION OF THE CGURT. 

This suit was filed by the plaintiff on May 15, 1939, and is 
based upon 4 surety bond or contract executed by her husband, 
Benjamin &. Segei, as principal, and Louis Feinberg, the defendant 
and appellant here ss surety, for the sum of $300, clained te be due 
at the rate of $100 per month for the months of March, April, and 
May, 1939, which the plaintiff alleged the principal failed to pay. 
Summary judgment was entered against Louisa Feinberg upon the plesdings 
and the affidavit for summary judgment and the counter affidavits filed 
by the defendant, and this judgment was entered on July 139, 1939, 
appesl from which is taken by the defendant Louis Feinberg, 

The parties defendant are sued upon a bond dated April 28, 
1938, executed by them pursuant to » decree entered in the Cireuit 
Court of Cook County between Marian Segal, plaintiff, and the defendant 
Benjamin &, Segal, The bond was executed by Benjamin E, Segal as 
principal and Feinberg as surety in the sum of 93,100; it referred 
to the divorce proseedings, particularly to the deeree rendered 
therein which required Segal to pay his wife the sum of &3,100 in 
installments of 100 monthly, beginning June 1, 1938 and continuing 
thereafter on the corresponding day of each month until the sum of 
$3,100 was fully paid, 
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The defenjiants herein vaid the first nine installments 
aecruing on the bond, that is, all imitallments aceruing up to and 
including the February 1939 installment. Feinberg personally paid 
the December 1938 installment, Sometime during the month of February 
1939, defendant Segal became confined in the County Jail at Wheaton, 
Illinois. He remained so confined during the months of March, 

April and wey. The fact of Segal's incarceration was known to 
both the plaintiff and Yeinberg, the defendant. Under date of 
April 28, 1939, Feinberg sent 2 letter te the plaintiff informing 
her that he "apprehended" that the principal in the bond "8s likely 
to becom insolvent and slso te remove himself from the State of 
Illinois without discharging his contract as principal under said 
bond"*, The letter concluded as follows: 

"As you alse know monies have acerued under said bond or contract 

and he, the principal has not paid certain sums under ssid Bond 

and that a right of action has scerued to you on the contract or 

wen bond, 

do, therefore, hereby demand and require of you that you 

forthwith sue and take immediate sction wpon said contract or 

surety bend against Benjamin ©, Segal, also known as B. Edward 

Seeger. 

Very truly yours, 
Louis Feinberg, * 

On May 5, 1939, the plaintiff, by her attorney, notified 
Feinberg thet his principal was in default in the sum ef ©3900. under 
the terms of the agreement with the plaintiff and the decree of 
court, and demanded that Feinberg make good the default of his 
principal, referring to Feinberg's letter of April 28, 1939, the 
plaintiff informed him thst Segal was still in jail, Accordingly, 
there was no possibility of his leaving the jurisdiction. The 
plaintiff thereupon filed suit against both Segal and Feinberg for 
installments falling due in the monthe of Maroh, April and May 1939; 
Segal, still being in jail in heaton, the summons of the Municipal 
Gourt of Chicago was returned by the bailiff of that Court, served 
upon Feinberg, "not found" as te Segal. in his affidavit of defense 


Feinberg set up his writing of April 28th and alleged that the 
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plaintiff did not within a reesonable tim and with due diligence 
Commence suit against Segal “and further did net prosecute any 
suit to final judgment and execution." 

A motion for summary judgment supported by her sffidevit was 
made by the plaintiff. The defendant resisted the motion by setting 
up, by counter affidavit, the claimed defense based upon the alle ged 
failure of the plaintiff to sue Segsl, 

Thereafter, on November 9, 1939, an alias summons was served 
by the beiliff of the Municipal Court of Shicago on the defendant 
Segal, and a judgment in the emount of 9300 and costs, being for 
the samé installments involved in this sontroversy, was entered 
against Segal on November 22, 1939, he being in default for want of 
an appearance, Execution on said judgment was sued out on November 
25, 1939, served by the bailiff on Segal on November 27, 1939, and 
returned by the bailiff on Decenber 7, 1939, no part satisfied. 

The defendant relied as a defense of the section of the 
plaintiff upon Ch. 132, See, 1, ill, Kev, Stats, 1939, entitled, 
"Sureties", This section provides as follows: 

"Be it enacted by the people of the State of Illinois, represented 
in the General Assembly: That when any versen bound as surety 

for another for the payment of money, or the verformance of any 
other contract in writing, apprehends that his principal is 

likely to become insolvent or to remove from the state, without 
discharging the contract, if « right of action has acerued on 

the contract, he may, by writing, réquire the creditor forthwith 
to sue upon the same; and unless such ereditor shall within a 
reasonable time, and with due diligence, commence suit thereon, 
and prosecute the seme to final judgment and execution, the 


surety shall be discharged; but no such a shell in any 
case affect the rights of the creditor against the principal 


debgor." 

The defendant Feinberg contends that up to the time of the 
filing of the amended defense on July 7, 1939, nor up to the time of 
the ¢ntry of the summary judgment against the defendant, which was 
on July 19, 1939, was there any action taken against the principal 
Benjamin =, Segel, alse known as B. Edward Seeger, and it follows | 
that no judgment or execution was effected against said principal in 
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4 
accordance with thé statute above quoted, and the defendant quotes 
from the case of Wyman v. Yeomans, 84 Ill. 403, where the court eaid: 

"we think appellant was entitled to have had the suit brought 

at once, and that if the delay in bringing the suit wrought, 

or is likely to work, injury to him, he is entitled to be 

discharged. At 211 events, he should be allowed to interpose 

this defense, and have the questions of fact passed upen by a 

jury, unless he has waived his right,* 
and upon the question of what was a reasonabie time, cites the case 
of People ex rel, liudelman v. Superior Petroleum Co., 372 Ill. 546, 
This court is of the opinion thst what is = ressonable time is 
determined by the circumstances of exch case, and in passing upon 
what was a reasonable time within which theplaintiff must act after 
receiving the letter requesting that the plaintiff forthwith sue 
and take immediate action upon the contract or surety bond executed 
by the parties, it is mcessary te consider the facts as we have 
-them before us. While it is true that the defendant Feinberg mailed 
@ letter under date of April 28, 1939, as we have suggested, the 
plaintiff by her attorney notified Feinberg on May 5, 1939, that 
there was « default in the payment of the sum of 2300, provided for 
by the terms of the agreement between the parties, and made the 
demand thet Feinberg make good the default of his principal, and in 
the same letter, in reply to Feinberg's letter of April 28, the 
plaintiff informed him that Segal, the principal debtor, was confined 
in jail and that there was no possibility of his leaving the juris- 
diction, and on May Se 1959, the plaintiff filed suit ageinst both 
Segal and Feinberg for the insteliments due, and summons was issued 
in the Municipal Court, and the bailiff of that court served Feinberg, 
and “net found" as to Segel, the principal debtor, 

From the affidavit of Feinberg his defense alle ces thag in view 
of his writing the letter of April 28, 1939, the plaintiff did not 
within a reasonable time and with due diligence commence suit, and 
did not prosecute any suit to final judgment and execution, and it 
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is upon the issues that were before the court that a motion for a 
summary judgment supported by her affidavit was made by the pisaintiff, 
The defendent resisted this motion by setting up, by counter affi-e 
davit, the claimed defense based upon the alleged failure of the 
plaintiff to sue Segal. From the facts as they appear and the 
admission thet the amount is due, the trisl court wes justified in 
entering 2 summary judgment for the amount which hed accrued, and 

in our opinion there was no delay in instituting the «ction toe 
recover the amount due against Feinberg and Segal. 

It does appear however that on November 9, 1939, an alias 
summohs was served by the bailiff of the Municipal Court on the 
defendant Segal, and a judgment for ©5300 and costs was entered 
against this defendant on November 22, 1939, he having defaulted 
for want of an appearance, and upon this judgment an execution was 
issued on November 25, 1939, served by the bailiff on Segal and 
returned on December 7, 1939, no part satisfied. Se, we believe in 
view of the facts as we have them before us, that the plaintiff acted 
promptly and thet there was no delay, nor were there any facts which 
would indicate that delay caused insolvency, or thet Benjamin E, 
Segal left the State, 

There is one further question which we think we should consider, 
and that is did the court err in entering this summary judgment, where 
the defendant Feinberg requested that the jury be empaneled. As we 
have stated, it appesrs from the plesdings that the amount of the 
summary judgment was for the sums which became due, and there does 
not seem to be any defense ag to this question. Therefore, ag it 
is for the jury to pass upon disputed questions of fact and there 
being no issue upon the facts, the court did not err in entering 
the summary judgment in question, 
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In the case of Diversey Liquidating Corp. v. Neunkirchen, 
370 Ill, 523, the court said; 
"fhe New York, Michigan and the District of Columbia summary 
judgment ruieg and statatese were held constitutional when 
attacked on the ground that they permitted the court to deprive 
defendant of his nig og to a jury triel, (Citing eases), The 
funetion of 5 jury is to decide disputed issues of fact. But 


it is obvious thet where no such issue is wresented there cen 
be no denial of the right to a jury trial." 


See alse Kelloge v. Kellogg, 303 Illes App,e G04. 

We are unable te agree with the theory which is presented 
by the defendant that from the authorities cited the plaintiff did 
not within a ressonsble time and with due diligence commence suit 
and prosecute the same to final judgment, 

For the reasons stated in the opinion, the judgment entered 
in the couse is affirmed, 

JUDGMENT AFFIRMED. 


DENIS E. SULLIVAN, ede AND BURKE, J. OGNCUR, 


edoutinvel .¥. SRO re anew ad 


cg see ae fogeas xe aga eg set sist 
32 Cophtebo kk wea 


Bo ered oat beimbowmy of oyeet Ws8 On rt . he te mt arg; Bis 


a. CLI Gas Ao? SRIRAM he OE... 

2908 o@uA effl S08 .gagiiey »v guolied oats eee, 
nesepanen al doide yroedt edt, dtiw SOS a NERY BIEN cv 
bib Yiitaislq sit bette aettizedtus edt mor? tad? | 
tkye sengmneD ROCA 9S MP SO LI AORIST S 
saga eieeed Sei arabe ee eee naan ot at By et ab 
tA ak enuno ait, ak 


. ‘ J Ai 
genrsteeaa ete Tus Be Seg 





| 














hed agt ef bargeg. 9 e8are teeset 
_ MEDMOO ob, gABAUE GHA alee, gh ed CLMSC 


gar & 6 wif owes ot ot ate) at Te weey 





* pee Vira a 
cnroth wit Shel Aegee 
Oiiew? «ta Bf eee 


? © fo ee Fore Be 


a~ 
= 
— 
ad 
a 
bes 
» 
= 
“i 
be 
=: 


rriaeegt tmfviut (rable oa 

PILLAI Y fens eynibacig Sf Rot. Skreet Fs hotere ay met 

+ bre ganh autre deine Ohare ble ER ee ioe het Yt Ee 

a Bie 2 pt 4 MOL Tseey BAL as y Anis Ye oh, OF “gn oa POH 

etd Su YF to nat? a» fe tinned ebeach ney of Wwe eat toF a2 
ing O25 tewok a gotent od? gogy Seas on eat Bal 


wii jtooue nt Seelam eee 


a7 d STATE OF ILLINOIS 


A hh ig Vp ele fe whi ‘ 7 ears 
APPELLATE COURT Avoti act 
FOURTH DISTRICT 
1D 
Term, Ae Dey 1950 
Sil oe) ae AL, ' , 
Agents. 





VS. , seat 
$t. Clair, Illinois. 


$04 1.4. 633) 





Defendant-Appétiant. 





CULBERTSON, J. 





This is an appeal from a Judgment in the sum of $500.00 
in favor of Plaintiff-Appellee, Lillian C. Meyers (hereinafter 
sometimes calied Plaintiff), as against Defendant-Appellant, 

City of Belleville, Illinois (hereinafter sometimes called 
Defendant), 

The complaint charged in substance that the City of 
Belleville had caused fresh paint to be placed upon the pavement 
on First Street in said City, at a distence about 90 feet south 
of the point where such street intersects West Main Street in 
said City, and had failed to place any sign or warning to the 
public, including the Plaintiff, that the paint was fresh and hed 
recently been placed upon the street, and that Plaintiff stepped 
upon that portion of the pavement where the paint had been placed, 
as a result of which she slipped and fell, sustaining certain 
injuries. 

The Defendant City denied the charges contained in the 
compleint. The evidence disclosed that a "No Parking" sign had 
been painted upon the street by an employee of the City of Belle- 
ville, with orange paint, in strips four inches in width, through 


use of a stencil. The work was begun at 6:50 in the morning. 
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There was testimony to the effect that the paint was quick-drying 
paint, and was dry shortly thereafter, Plaintiff, who crossed 
the street at noon sat such point (which was not at an intersection), 
testified that the paint was wet, and that the wet paint and 
uneven bricks in the pavement caused her to slip and fall. There 
was evidence that some of the orenge paint edhered to Plaintiff's 
shoe after the fall. There was no charge in the complaint of eny 
negligence due to unevenness of the street, 

The Cause wes tried before a jury, which awerded the 
Plaintiff damages cf $500.00, upon which verdict the judgment was 
entered. The Defendant City filed a Motion for Directed Verdict 
at the close of Plaintiff's evidence, and at the close of all the 
evicgence, and, likewise, filed Motions for Judgment Notwithstanding 
the Verdict and for New Trial. Counsel for Defendent, in the brief 
filed in this Court, contends that the judgment entered is contrary 
to the law and the evidence, and that the Court erred in not sus- 
taining the Motions filed on behslf of Defendant; end also, that 
Plaintiff should not be permitted to recover in this cause 
specifically because Plaintiff failed to show freedom from contribu- 
tory negligence, 

it is the unquestioned law of this state that a city is 
not en insurer against accidents occuring on the city streets. It 
is not required to foresee and provide against every possible 
danger or accident which may oceur, but is only required to keep 
its streets and sidewalks in a reasonably safe condition for the 
accommodation of the people who use them (VILLAGE OF MANSFIELD v, 
MOORE, 124 111. 155; CLITY OF GIBSON v. MURRAY, 216 111. 589; 
Gity OF CHICAGO v. SIXSY, 84 Ill, 62). It has been stated that 
the mere happening of an accident raises no presumption that it 
was caused by negligence (HUFF v. ILLINOIS CENTRAL RAILROAD CO., 
362 Ill. 95; SPRING VALLEY COAL CO. v,. BUZIS, 215 Ill. 541; CIty 
OF CHICAGO v. BIXBY, Supra). 

The evidence presented on behalf of Plaintiff, teken 
as true, with all reasonable intendments therefrom most favorable 
to Plaintiff, simply establishes that Plaintiff slipped and fell 
on the pavement where she was crossing, which point of the pavement 


Ze 




























| patendnaaay enw y datag © j (1994 

:  beweoxo \oxty (Muselars, 02 taerert | 
AP ‘ tiabbiaaulabe me da tom, ga fo bie) ‘parog’t pet iby an, es | 
bos tnteg dew édt Yadd bak tow bow Serta, edd | 
ered? thet BAS GlLe of ted Seevac tneneveq edt at catia’ 





ns to ¢utelqmoo ont ak / egtedo on apw ered? me ‘apn 
e@nde anid! I aneutovoras od ou 

eds, bebiawa dotw eval s eroted, betat Sew sauad: ont 

eau Soom buf sat rid do ldw nog: 00.0088) to" se rt 

eo Joanne’ Deg oorth bes ‘no ttou a. belt? ytt0' taabaeted: eat ‘be 
edt {fe Io egolo edd ta doe ,eomebive stititaie lt to exolo 
gntbnededt tuto tnsmyosh sot saoktol ballt.,oatwedt£ das. .0d% 
telud edd af ,taabmoted wot Loenvod . falc woll wa deen ot 
Tis tino} el betetne tosuagbayt ‘exit stadt nae epee as: 


SL a 


) 988 atds at sevover o¢ sed tronic ee Jon. a bivode, Rh 
seh ttm09 smo? mobeet? wore of beLta? rinatess eawansd yitaoss 
i ae sooneg.t 

‘ | Ok vito a tady elase alidt ‘to wal henoldseupans ont iat oh 


ieee goed 5 ot boxLup ex erally ot ud ,tuW990 Yom, co tebe taebtove oh 
J ‘a 3 ¥: . 
eld 0% solithnoo ete s yidenosse% a al avlaweble baa atoorte 


Phi Gls TGS KAM Ho BOALIIV) mocid oam a oA Ssiqoeg ‘eit Io aol 


pS Bde: Ved 


i $908. £4 ars to A a AS peEL LET oy a 


zi , acto deters mood sek tI (96 .fLt a8. — 

! 1) feng sts AR dads noltqusaetg on aoetat tnsbtooe oa to ‘o pntcogand oxen of ‘ | 
902 TAORITAR IARRUEO 2IOULIIL .y SSUH) eaneat igen w Perera 
em. (ibe LIT B18 4B EAM t 







., Serta, Mantes, to Laded ao Detaoverq ‘oansbtvs oc!" 
efdaxove? Bont mort torreds asaembaet at oléanoeaes Hen oe " 


| ter baa PORE Mantast tare kc teal 
ve 


toh 


was not a regular crosswalk, but was 90 feet from the intersection 
at which a crosswalk was located. The evidence, likewise, discloses 
that the city employee who hed painted the sign with bright orange 
paint was using a quick-drying paint, which he testified was 
absolutely dry when he left, He testified that he had completed 
his painting ebout five or ten minutes to nine o'clock in the 
morning, and thet while he was painting he had put out red flags, 
one at each corner and one inthe center, He likewise testified 
that he stayed at the point where the sign was painted until it was 
ary so the treffic would not "rub it out." 

Under the rules stated in WHITE v, CIUY OF BELLEVILLE, 
564 Ill. S77, when all the necessary elements of a cause of action 
are charged in a complaint, and there is some evidence in support 
of Plaintiff's case which, if taken as true, with all reasonable 
intendments therefrom most favorable to Plaintiff, tends to 
establish the negligence charged, Flaintiff is entitled to have 
such cause submitted to a jury, and the Court would not be 
authorized to direct a verdict, norwould the Court be justified 
in reversing without remanding in such case (MIRICH v, FORSCHNER 
CONTRACTING CO., S12 Jil. 345). We are, however, justified in 





reversing and remeanding for new trial if it ig our conclusion that 
the verdict and judgment are against the manifest weight of the 
evidence (ILLINOIS CENTRAL RAILROAD CO. v. SHITH, 208 Ill. 608). 





The testimony of the city employee hereinabove referred 
to, together with the testimony of the witness who had accompanied 
Plaintiff, to the effect that she did not know whether the paint 
was wet or dry, as contrased with the testimony of Plaintiff in 
the Record, in the opinion of this Court, must lead to a conclusion 
that the verdict was contrary to the manifest weight of the evidence. 
The Court should, therefore, have granted a new trial on Motion of 
the Defendant. 

For the reasons assigned, the judgment of the Circuit 
Court of St. Clair County is reversed, and the cause is remanded 
for new trial. 


Avsiact 


Reversed and remanded, 
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AT A TERM OF THE APPELLATE COURT, 
Begun and held at Ottawa, on Tuesday, the 6th dey.of February; in 
the year of our Lord one thousand nine hundred and forty, within 


and for the Second District of the 6tate of Illinois: 


Present --— Tne Hon. FRED G. WOLFE, Presiding Justice 
Hon. BLAINE HUFFMAN, Justice 
Hon. FRANKLIN R. DOV, Justice 
JUSTUS L. JOHNSON, Clerk 
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, BE IT REMEMBERED, that afterwards, to-wit: On 
the Opinion of the Court was filed in the Cierk's Office of said 


Court, in the words and figures following, viz: 
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Gen. No. 9475 Ag. No. l. 


IN THE 
APPELLATE COURT OF ILLINOIS 
SECOND DISTRICT 


“Ba, 1939 
















Robert Jenkins, iy 
(Plaintiff belg 4 

f _feppeal rom Circuit 
“ Court o ake County, 


ee: inois ° A ‘ 





VS. 
Equitable Lire Essurance Society: of 
the United States, a corporation, 

(Defendant below) Appellee. 
WOLFE, P.J. 

The plaintiff, Robert Jenkins, started suit in the Circuit 
Court of Lake County, on a certain policy of insurance executed 
and delivered by the defendant corporation to the plaintiff. In 
said suit the plaintiff asks to collect accgyed monthly disabil- 
ity payments aggregating the sum of $2,100.00 together with inter- 
est thereon, for the alleged total and permanent disability of 
the said Robert Jenkins, within the meaning and in accordance 
with the provisions of the said policy of insurance, 

in the complaint, the plaintiff alleged the issurance of 
the policy; that the payments for the same had all been properly 
made; that on February 6, 1930, he became totally and permanently 
disabled for work for profit, or reward, and at the time he was 
forced to quit work, the policy of insurance and the certificate 
thereof, was in full force and effect. The complainant asks 
damages in the sum of $1,000.00. The defendant filed its answer 
to the complaint and admitted that it had tssued the insurance as 
alleged in the complaint, and that the plaintiff was covered by 
said policy of insurance, but denied that the plaintiff was totally 
and permanently disabled from performing any work or labor for 
profit, or reward. The original complaint and answer were amended 


several times and on January 26, 1939, by leave of Court, the ad 
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damnum on behalf of the plaintiff, was increased to $3,000.00 
The case was tried before a jury who found the issues in favor of 
the plaintiff, and assessed his damages at $2,100.00. 

The defendant made a motion for judgment in its favor, not- 
withstanding the verdict. The motion was sustained and the Court 
entered judgment in favor of the defendant and against the plaintiff 
for costs. It is from this judgment that the appeal is prosecuted 
to this Court. 

The evidence for the plaintiff tends to show that he was afflicted. 
with a disease of the lungs and was incapacitated for work, at least 
part of the time, for which he claims compensation under the policy 
of insurance. The evidence for the defendant clearly shows that for 
a great part of the time for which the plaintiff claims compensation, 
he was actively engaged in W.P.A. projects and was being paid regularly 
for his services. Mr, Arthur Lunn testified that he was Foreman on 
a W.P.A. project starting in February 1938, and that he is acquainted 
with Robert Jenkins, the plaintiff; that Robert Jenkins worked under 
him from the first part of March 1938, on various jobs down to and 
including the time of the trial in January 1939. 

Charles Heibor testified that he was a Commissioner on a W.P.A. 
project at Forrest Park in November 1935; that he was acquainted with 
the plaintiff, Robert Jenkins; that he first saw him when he reported 
on a job in North Chicago on November 13, 1935; that Robert Jenkins 
helped dig the ditches and shovel the dirt away; that he worked on 
this job until October 20, 1936; that he was working under his super- 
Vision the entire time; that he worked the full time that other men 
worked on the same job. 

Adrian C. Bright testified that he was employed in the time- 
keeping department of the W.P.A. Office at Chicagp; that there is a 
permanent record kept of the number of hours worked and pay received 
by Robert Jenkins; that the record shows that Jenkins was assigned to 
work on the Project on November "th 1935, but did not report for work 
on that p roject and was again assigned to another Project on November 


20, 1935, and that he drew a check every two weeks for such pay; that 
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he drew a check every two weeks from November 1935, until January 
14, 1939. 
Charles H. Neal testified that he was Operator of the North 


Chicago Water Works; that he is acquainted with Robert Jenkins, the 


plaintiff, and had occasion to see him in November 1935; that Robert 
Jenkins came in with a W.?P,A. card, as a laborer, to go to work; that 
he saw Jenkins sign the paper when he came on the job; that he said 
he had come from a doctor and that he had a pain in his side; that 
he didn't know whether he could spade and that he had never done any 
spading; that he, (Neal) took him out and showed him how to do it; that 
Jenkins was a good man; that he was on the job until it was finished. 

The evidence is overwhelmingly in favor of the defendant in that 
_the plaintiff was not "Totally and permanently disabled by bodily 
injury or disease, and will thereby be permanently and continuously 
prevented for life from engaging in any occupation or pérforming any 
work for compensation of financial value,* as provided in the policy 
of insurance. The burden of proof to show that he was so incapacitated, 
rested upon the plaintiff, and he failed in this proof. 

The case was tried upon the theory that before the plaintiff 
would be entitled to recover, he must prove by a preponderance of 
the evidence that before attaining the age of sixty years, he, the 
plaintiff, became disabled to such an extent as to be continuously 
prevented for life from engaging in any occupation for compensation 
of financial value, or performing any work for compensation of finan- 
cial value. The Court, by instruction, so advised the jury. This 
Court, in the case of Sibley vs. Travelers' Insurance Company 275 
Ill. App. 323, and in Buffo vs. Metropolitan Life Insurance Company 
277, Ill. App. 366, construed the 4asraw insurance policies nearly 
identical as the one in the present suit, and stated the law to be the 
same as the Court instructed the jury in this case. 

While the evidence in this case preponderates in favor of the 
defendant that the plaintiff was not totally and permanently disabled 
by bodily injury or disease and will thereby presumptably be 


continuously prevented for life from engaging in any occupation, 
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or performing any work for compensation of financial value, the 
trial court, for this reason alone, should not render a judgment 
in favor of the defendant notwithstanding the verdict in favor of 
the plaintiff. 

The plaintiff alleges in his complaint that he complied with 
all of the terms of the insurance contract. One of the provisions 
of the contract of insurance is that the plaintiff shall give the 
defendant notice of his disability before the expiration of one 
year from the date of its commencement. The appellant contends that 
such notice was given by him to the defendant company. The proof, 
if any, of such notice is the testimony of the plaintiff himself, in 
which he states that, "He wpote the tompany a letter," that by 
Company he means, "The Equitable Life Insurance Company,” and in 
an answer to a question from his attorney, “and did you address it 
to the address shown on the back of this policy?” He answered, "I 
did." This is the only evidence tending to show that the appellant 
did give the defendant notice of his disability. There is no 
statement at all to show that this letter was ever stamped, or mailed. 
In the case of Wilson vs. Ford 190 Ill. at Page 614, our Supreme 
Court, in discussing what proof is necessary to make prima facie 
case of notice, uses this language: "The depositing in the Post 
Office of a letter properly addressed with postage prepaid is prima 
facie evidence that the person, to whom it was addressed received 
it. In Equitable Life Insurance Society vs. Fromhold 75 App. 43, 
it was said: the placing in the mail of an envelope properly 
stamped is not even presumptive evidence of the delivery of the 
same unless it was properly addressed." 

In the case of Jacobs vs. National Accident and Health Insur- 
ance Company, 151 Atlantic Page 565, the Supreme Court of Vermont, 
in discussing the sufficiency of a notice in a suit on an accident 
insurance policy, uses this language: "There is no evidence in 
the record that this notice was given. The only letter that can 
possibly be relied upon on the part cf the plaintiff in this con- 


nection, is the one written by Mrs. Huntington a few days after the 
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acecidént. In regard to this letter of Mrs. Huntington's, there 
is no vatignns. express or presumptive that it ever reached the 
defendant's agent. All that appears is that such a letter was 
written. It is not show that it ever found its way into the mails. 
It is to be remembered that it is the mailing of a letter that 
raises the so-called presumption that it was received by the 
addressee," 

The evidence in this case does not raise any presumption that 
the letter written by the plaintiff was ever received by the 
defendant, and therefore the proof that such notice was given 
wholly fails. One of the necessary elements of the plaintiff's 
case is tacking, therefore, the trial court properly rendered 
judgment in favor of the defendant notwithstanding the verdict. 


The judgment of the trial court is hereby affirmed. 
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STATE OF ILLINOIS, 
Ss 
SECOND DISTRICT 


I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 








___in the year of our Lord one thousand nine 
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AT A TERM OF THE APPELLAT: COURT, 


Begun and held at Ottawa, on Tuesday, the 7th day of May, in 
the year of our Lord one thousand nine hundred and forty, 


within and for the Second District of the State of Illinois: 


Present -- The Hon. FRED G. “/OLFS, Presiding Justice 


the Opinion of the Court was filed in the Clerk's Office of 


BE IT REMEMBERED, that afterwards, to-wit: On 


Hon. BLAINE HUFFIUAN, Justice 
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APPELLATE COURT OF ILLINOIS 
SECOND DISTRICT 


October Term, Ae’ DI"O39. a, 





JULIA MARTOGCIO, 





APlaintit® (Appélianbhs, 
4 hop eal fré m 
C pouit/ Cow t, 


D i is 


VS. 






THOMAS D. ORGO, ANNA ORGO, # 
LOUIS SCHIAVONE < 
DR. JOSEPH H. SCHIAV ON Eft 
DUPAGE LIQUOR STOREs“TNC., a corporate 
Defendants a. 





WOLFE, P. J. 

The plaintiff, Julia Martoccio, started 4 suit in the Circuit 
Court of DuPage County, against the defendants, Thomas D. Orgo, et al. 
The complaint was amended several times and finally went to trial upon 
the third amended and supplemental complaint and the answer of the 
defendants thereto. In her suit, the plaintiff seeks the rescission 
of a salary contract of Thomas D. Orgo, the ilanager of the DuPage 
Liquor Stores, Inc., and the cancellation of certain shares of stock, 
which she charges were fraudulently issued. The plaintiff prays for 
a restraining order to prevent said Thomas D. Orgo from drawing funds from 
the corporation and from assigning, or transferring any of the stock of 
the corporation, and that the said Orgo be ordered to repay to the 
company, certain funds that it is alleged he fraudulently had withdrawn 
for salary as manager of the same. She charges that the resolution of 
ithe Board of Directors, in fixing Orgo's salary, was illegally passed, 
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Re 
since it required the vote of Orgo himself to pass such resolution. 
The bill prays for general relief. 

The cause was referred to the Master in Chancery several times 
to take proof and make his report of finding of facts and conclusions 
of law. Evidence was heard and the Master made his findings to which 
the plaintiff filed objections. The same were overruled and allowed 
to stand as exceptions before the Court. The Court overruled the 
exceptions to the Master's Report and dismissed the plaintiff's bill 
for want of equity. It is from this order that the appeal is pro- 
secuted to this court. 

The record does not include the finding of the Master in Chancery 
which was approved by the Court, and which appellant now seeks to 
have ths court reverse. The appellees, in their printed brief, 

Claim that the Master's Report should have been included in the 
record, and the appellant has failed to so include it; that it is 
incumbent upon the appellant to see that a complete record is pre- 
sented to this court, and that we cannot now pass upon the questions 
of fact that were presented to the trial court. The appellant made 

a motion for leave to file the Master's Report, and supported her 
motionby affidavits charging that it was agreed with the attorney for 
the appellées, that the Master's Report need not be included in the 
record in this case. The attorney for the appellees filed an affida- 
vit denying that there was any such agreement. 

The Master's Report should have been included in the record in 
this case. We denied the motion of the appellant to file the Master's 
Report at the time it was presented. We do not care to be put in a 
position where we will have to pass upon the integrity of the attorneys 
in the litigation. One or the other is mistaken, as to what was agreed 
upon in regard to the Master's Report not being included in the re- 


cord. Why it should have been omitted when a large proportion of the 
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appellant's assignment of errors is based upon the Master's Report, 
is difficult for this court to understand. 

We have decided to pass upon the merits of the case, so have 
read the evidence as abstracted. The Master, in his report, evi- 
dently found that the plaintiff had failed to prove the material 
allegations of her amended and supplemental complaints. This is 
gathered from the record, as it shows the plaintiff filed objections 
to the Master's Report, which were overruled. Upon a review of the 
evidence as presented under the exceptions to the Master's Report, 
Athe Court has found that the plaintiff has failed in her proof to 
sustain the material allegations of her complaint, wk since he 
overruled the exceptions and dismissed the bill for want of equity. 
From the reading of the evidence, it is our conclusion that the court 
properly found that the proof did not sustain the allegations of the 
amended and supplemental complaints. 

The first point argued by the appellant is, "A resolution by 
which a salary or compensation was voted to an officer of the corpora-~ 
tion is illegal if it is carried by his vote, and it is equally 
illegal if it is procurred by his influence, although enough directors 
voted for it to carry it without counting him." Paragraph 12 of the 
supplemental complaint is as follows: "Plaintiff further alleges 
that the records of said corporation further show that on the 15th 
day of April 1936, pursuant to a waiver of notice, a special meeting 
of the board of directors of said corporation was held, at which the 
following resolution was introduced and passed, all of the directors 
voting therefor: Resolved that the company employ Thomas D. Orgo as 
manager of the corporation at a salary of $90.00 per week for a 
period of one year from this date." This is the resolution that the 


plaintiff claims was illegal and void, because Thomas D. Orgo as an 
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officer of the company, voted for it. It will be observed that this 
resolution does not fix a salary for an officer of a corporation, 

but fixes a salary of the manager of it. Our courts have often 
recognized the difference between a salary of an officer of a corpora- 
tion and an employee, or officer, who renders special services for 
the corporation. The law is clearly stated in the case of Joy vs. 
Ditto 356 Ill. Page 348, where our Supreme Court uses this language: 
"It is the rule in this State, and generally, that a director of a 
corporation, as such, is not entitled to receive a salary unless 

the same is previously authorized by by-laws or by resolution of the 
board of directors. Payment of a salary sreater than that so author- 
ized is voidable at the suit of a stockholder not participating 
therein. (Brown v. De-Young, 167 Ill. 549; Ellis v. Ward, 137 id. 
509; Bloom v. Vehon Co. 341 id. 200; Gudin v. Cement Co. 79 W. Va. 
$3.) It will be observed that this rule, as well as the West Virginia 
statute, relates to salaries paid to officers or directors "as such,” 
an@ in this case, if the services rendered for which compensation 
here was paid were not services required of them as officers or 
directors but were services rendered as employees of the corporation, 
then complainants may not recover simply because the amount of com- 
pensation was not fixed by the board of directors, since under such 
circumstances the defendants were not acting in an official capacity. 
That an officer or a director of a corporation may also validly 

_ contract with the corporation to serve it as an employee and be paid 
for that service is no longer an open guestion in this State. The 
rule that an officer or a director of a corporation cannot receive 
compensation unless such is provided by the by-laws or resolution of 
the board of directors before the services are rendered has an ex- 


ception now as fully established as the rule (4 Fletcher's Ency. 
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"Corporations,”™ sec. 2739,) that where such officer or director has 
performed services clearly outside the scope of his duties as such 
officer or director, at the instance of someone of the corporation 
having general authority over its affairs and under a promise of 
payment for such services, he is entitled to receive pay therefor." 
This case is decisive of the question of whether the board could, 

“by resolution, fix a salary of Orgo as manager of the defendant 
company. We find no merit in the contention that the resolution 
fixing the salary of the manager of the company is void. 

Later in the complaint, it is charged, “Plaintiff further re- 
presents that while the records of the corporation show that the 
meeting at which the contract was entered into by the Board of 
Directors with Thomas D. Orgo for a salary of ninety dollars (490.00) 
per week was held on the 15th day of April, A.D. 1936, that she 
believes that the meeting was actually held at a later date, in an 
attempt by said Thomas D. Orgo to take monsy from the corporation to 
which he was not entitled; that even though the meeting above mentioned 
was held at the time stated in said minutes, the agreement is illegal 
and void and contrary to law; that said contract was unconscionable 
and contrary to the best interests of the corporation, and should be 
declared null and void.* There is no proof in the record to sustain 
this charge. 

The record shows that after the company was first organized, 
only part of the stock was issued, and that later the stockholders 
were issued additional stock. The plaintiff insists that this was 
illegal and void, because she was a stockholder and was entitled to 
participate in the subscription, or purchase of new stock in propor- 


tion to the number of shares of the original stock held by her, and 
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that the other stockholders could not deprive her of this right. 

It is insisted by the appellees that the appellant has no right to 
complain, because at the time of the issuance of the additional 
shares of capital stock, she was not a stockholder of redord of 

the corporation. There is a dispute as to the time and the manner 
in which the plaintiff acquired her stock, The record shows that 
she was not a stockholder at the time of the issuance of the stock, 
eine she had no legal right to subseribe for additional shares 
of the capital stock of the corporation. 

The appellant also contends that any salary increase by resoe 
lution of directors, or increase of their own salaries must be 
reasonable, and that the increase of the salary of Orgo from $90.00 
to $100.00 per week was unreasonable. There is no evidence in the 
record to sustain this charge. The capital stock of this company 
was small, but the record does not show what the volume of business 
of this corporation was, or the profits from the same. We find no 
merit in this contention. It is claimed that the defendants entered 
into a fraudulent scheme to deprive the plaintiff of her rights as 
a stockholder in said corporation. Evidence of fraud must always be 
proven by a clear and convincing evidence. Schiavone vs. Ashton 
332 Ill. 444; Dombro vs. Hugo 370 Ill. 381. The proof in this case 
falls short ef being clear and convincing that the defendants entered 
into a fraudulent scheme to deprive the plaintiff of her rights. 
| The trial court properly dismissed the bill for want of equity. 
The decree of the trial court will be affirmed. 


Affirmed. 
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STATE OF ILLINOIS, 
SS. 
SECOND DISTRICT 


I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellatedourt at Ottawa, this ss Se day 0 
Sn helyear of) our Word onerthousand eaime 
hundred and thirty- 


Clerk of the Appellate Court 
(13947) <BBo07 
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AT A TERM OF TH APPELLAT COURT, 


Begun and held at Ottawa, on Tuesday, the 7th day of May, in 
the year of our Lord one thousand nine hundred and forty, 


within and for the Second District of the State of Illinois: 


Present -- The Hon, FRED G. “JOLFS, Presiding Justice 
Hon, BLADE HUFFIIAN, Justice 
Hon. FRANKLIN R. DOVE, Justice 


= i pe 
SUSTUS A. JOUNSOM, Clerk 3 0 4. | A Fa, 3 4 


E. J. ELTER, Sheriff 


BE IT REMEMBERED, that afterwards, to-wit: On Wal io 1940 


the Opinion of the Court was filed in the Clerk's Office of 


said Court, in the words and figures following, viz: 
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GEN. NO. 9513 AGENDA NO. 9 
IN THE 
APPELLATE COURT OF ILLINOIS 


SECOND DISTRICT 


Eebuyary Term,gA. D. p40. 


# i 


PEOPLE OF THE sTarE op/fiiinois, # ) 






Deféeidants ty Errong=y oe 
: } WREP or ER /Tap cIRcurv 
Vv. ) f i! 
f \ Aourry 
WAYNE HARSHBARGHR, ya * 
Plaintiff in Errer. )} 


DOVE, J. 

Thé defendant, Wayne Harshbarger, highway commissioner of the 
Town of Galesburg in Knox County, on Februery 14, 1939, during the 
February Term of the Circuit Court of that county, entered a piea 
of guilty to the first count of an indictment, which count purported 
to charge him with malfeasance in office, The court accepted his 
plea of guilty and on that day imposed a fine of #750 «00 and costs. 
On the same day he made a motion to reduce the fine and this motion 
was taken under advisement by the court. Subsequently and on Septem- 
ber 15, 1939, which was during the June Term of said court, the 
defendant was present in court and an order was entered sustaining 
his motion to reduce his fine and the amount of the fine was reduced 
to 2500.00. At the same time the court ordered the defendant committed 
to the county jail of Knox County, there to work out the fine of 
$500.00 and costs at the rate of $1.50 per day until said fine and 


costs were fully satisfied and discharged. At that time a motion in 
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arrest of judgment was overruled and also a motion to suspend the 
issuance of a mittimus in order that defendant coukd, apply to this 
court for a supersedeas was denied and defendant was placed in custody. 
It appears from the record that before entering his plea of 
guilty, defendant filed his written motion to quash the indictment and 
thet a hearing was had thereon and the motion to quash was denied. 
Both the motion to quash the indictment and the motion in arrest of 
judgement assigned as a ground therefor that the indictment fails to 
charge any crime amounting to malfeasance in office. The law is that 
th ltoniiant charged in an indictment with a crime cannot be lawfully 
convicted on his plea of suilty fo a crime not charged in the indict- 
ment. The People v. Brown, 312 Ill. 63; Klawanski v. The People, 
21 Ill. 481; The People v. Sword, 370 Ill. 140; The People v. Green, 
368 311. 242. 
The count of the indictment before us charges that the defendant, 
"Then and there being and ever since then continuously remaining to 
be the duly elected, qualified, commissioned and acting highway 
commissioner under the laws of the State of Illinois * * * then and 
there did purchase for his individual private and personal use, gain 
and profit two (2) motor vehicle tires and two (2) inner tubes from 
Goodyear Service, * * * and as such highway commissioner did then 
and there unlawfully, feloniously and fraudulently direct that the 
said motor vehicle tires and inner tubes be charged to said Galesburg 
Township * * * and that the account of the said Galesburg Township 
with said Goodyear Service * * * be debited with the purchase price 
of said motor vehicle tires and inner tubes". The indictment con- 
cludes: “and the said Wayne Harshbarger was then and there guilty of 
willful and corrupt malfeasance in public office, contrary,” etc. 
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This concluding portion of this count of the indictment quoted 
above is a conclusion of law and adds nothing to the previous aver- 
ments therein contained. The Pecple v. Munday, 293 Ill. 191. The 
question then arises whether the facts stated in the preceding part 
of this count charges a criminal offense. 

Counsel for the People state that this indictment is based on 
Sec, 449 of Chap. 38, Ill. Rev. Stat. 1939 which provides that every 
person holdine any public office, whether state, county or municipal, 
trust or employment who shall be guilty of palpable omission of duty, 
or who shall be guilty of diverting any public money from the use or 
purpose for which it may have been appropriated, or set apart by or 
under authority of law, or who shall be guilty of contracting directly 
or indirectly for the expenditure of a greater sum or amount of 
money than may have been at the time of making the contracts sappro-~- 
priated or set apart by law or authorized by law to be contracted for 
or expended upon the subject matter of the contracts, or who shall 
be guilty of willful and corrupt oppression, malfeasance or partiality 
where no special provisions shall have been made for the punishment 
| thereof, shail be fined not exceeding $10,000.00 and may be removed 
from his office, trust or employment. 

A similar statute in regard to omission and misconduct of public 
officers has been in foree in this State for many years. In the 
early case of Jones v. The People, 3 Ill. 477, it appeared that an 
indictment had been returned by the grand jury of Jackson County, | 
averring that Andrew Jones was a Justice of the Peace of that county, 
and had issued a warrant for the arrest of John King on the charge of 


perjury. The indictment charged that Jones, as Justice of the Peace, 


refused to issue subpoenas on behalf of King but immediately upon 
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being brought before him forced him into trial and required him to 
enter into a recognizance for his appearance at the Mey Term of the 
Circuit Court of Jaekson County. The indictment then averred that 
in so refusing to issue subpoenas at the request of King, Jones was 
guilty of malfeasance in office contrary to the form of the statute. 
In reversing the conviction of the defendant, the court said: "This 
indictment is found under a statute of this state. The indictment 
attempted to charge Andrew dJcones with malfeasance in office. To make 
this indictment good, it ought to have been charged that the dsfendant 
‘wilfully and corruptly refused to issue subpoenas". The offence is’ 
not set out in the indictment in the terms of the statute, nor in such 
a way es it can be understood”. 

Wickersham v, The People, 2 Til. 127 (*12&) was an indictment 
against James L, Wickersham for melfeasance in office as a Justice 
of the peace, The indictment averred that the defendant, as justice, 
took up estraey animels, specifying the number and kind and charged 
that he corruptly causeé them to be appraisec before himself as such 
justice. t was contended thet the indictment did not charge an 
offense, but the court said that the indictment charged the defendant 
with having done certain things corruptly and continued, “Whether the 
acts were done icnoreantly, or fer corrupt purposes would necessarily 
depend on the evidence exhibited on the trial but that such acts 
would, in a case where the justice was & party interested, be illegal, 
we cannot doubt; and that they would, if done with a corrupt intent, 
be an act of malfeasance in office, seems equally certain." 

Counsel for defendant in error cite and rely upon the case of 
The People v. Begley, 270 Ill. App. 197. In that case the indictment 
was based on the same section cf the statute upon which the instant 
indictment is based and charged that the defendant, as a police officer, 
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"did willfully, wickedly, unlawfully, corruptly and oppressively 

and by means of threats to arrest one Gene Hasewer and by intimidat- 
ing and puttins in fear the said Gene Hasewer willfully, corruptly, 
oppressively, wickedly and without any legal right to do so, demand 
and willfully, corruptly and wickedly receive from him, the said 

Gene Hasewer, a large sum of money". In the course of its opinion 

the court said: "It is said that the statute in question contains 

no descriptidén or definition of the offense and leaves it to the 
pleader to state facts upon which the court in its diseretion shall 
determine whether the facts elleged come within its provisions. An 
indictment or information is sufficient which states the offense in 
the terms and language of the statute creating it, but where the 
statute itself does not define the nature of the offense sufficiently 
to notify the defendant of the crime with which he is charged, then 
the allegetion in the words of the statute is insufficient. Gallagher 
v. People, 211 [11. 158. Granting that the statute in question defines 
the crime in general terms, namely, as ‘willful and corrupt oppression, 
malfeasance or partiality' on the part of a police officer, the facts 
set forth in the indictment clearly come within this deseription. 

The indictment in substance charges that the defendant, as a police 
officer, unlawfully and by means of threats to arrest, and by thus 
intimidating Hasewer, demanded and received from him without any legal 
right to do so, the sum of $1,000." 

A highway commissioner in this state has the power and duty to 
have and take possession of and keep under shelter township highway 
equipment such as gcrapers, plows and other tools including tractors, 
graders and trucks, and has the power to direct the expenditure of 
all monies collected for township road purposes. Ill. Rev. St. Chap. 
121, Sec. 56. We agree with the lenguage of the Wickersham case that 
if the acts alleged in the indictment were done with a corrupt intent 
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there would be an act of malfeasance in office. in the absence of 
thgat-alilegation or an equivalent one, this count of the indictment, 
in our opinion, does not charge an offense. In the Begley case, 
supra, the indictment contained these necessary allegations, fhe 
allegation here is that the defendant purchased motor vehicie tires 
and tubes from Goodyear Service for his individual private and per-~ 
sonal use, gain and profit, and did then and there direct that the 
said tires and tubes be charged to the township and the township 
account be debited with the purchase price thereof. In our opinion 
the offenses charged is getting property from Goodyear Service for 

“his own use and charging it te the town. in order to constitute this 
an act of malfeasance in office, the indictment should have charged 
thet these acts were done with a wicked, corrupt and unlawful intent 
and purpose. 

The record discloses that the indictment returned by the grand 
jury in the instant case consisted of nineteen counts, that defendant 
was furnished with a copy thereof, a list of witnesses and jurors, 
that he entered a plea of guilty to the first count and no disposi- 
tion appears to have been made of the remaining eighteen counts. When 
the court accepted his plea of guilty to the first siadinty he imposed 
a fine of 3750.00 and costs. That was the complete judgement of the 
court and an execution covld have been issued thereon, After the 
judement was rendered but on the same day the defendant made an oral 
motion to reduce the fine and that motion was taken under advisement. 
At the next term of court the defendant's motion was sustained and the 
fine reduced to 2500.00. In addition, however, the court ordered the 
defendant coumitted to the county jail and directed that he should work 
out the fine and costs at the rate of 51.50 per day, Whether the 
court had jurisdiction to do anything other than sustain or deny 
defendant's motion neea not be determined inasmuch as we have arrived 

at the conclusion that the court erred in not sustaining the motion 


in arrest of judgment as to the first count of this indictment and 
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for that error the judgment will be reversed and the cause remanded. 


REVERSED AND REMANDED, 
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STATE OF ILLINOIS, | _ 

SECOND DISTRICT f a I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate County ain Othawas thige sss ae eee eee ead aviog 
___—in the year of our Lord one thousand nine 


hundred and thirty- 


Clerk of the Appellate Court 
(13941) @307 





AT A TERI OF THE APPELLAT: COURT, 


Begun and held at Ottawa, on Tuesday, the 7th day of May, in 
the year of our Lord one thousand nine hundred and forty, 


within and for the Second District of the State of Illinois: 


Present -- The Hon. FRED G. “JOLFS, Presiding Justice 
Hon, BLAINE HUFFIMMN, Justice 
Hon. FRANKLIN 2. DOVE, Justice 
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BE IT REMEMBERED, that afterwards, to-wit: On MAY 15 1940 
the Opinion of the Court was filed in the Clerk's Office of 


said Court, in the words and figures following, viz: 


at san! Yo: ‘geb tay ond ‘gebuei Ho, 
| Ao SHOE BAB Sabah ORLA” bacwerrse cf 
‘tetoat {et to atete aid 10 folsteta 


t 


+A f 
Fed 


Te 


\ 
2 


| nara et 


f 
rm) 


sofsout Evo f ‘o-baart “0H 


tae 





GEN. NO.9522 AGENDA NO. 14 





IN THE 
APPELLAT® COURT OF ILLINOIS 


SECOND DISTRICT 
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TAMPICO FARMERS ELEVATOR"Co! 
a Corporation, , 


Ve 


WALNUT GRAIN COMPANY, a 4 
Corporation, et al, il 





DOVE, J. 

This was s suit brought by Tampico Fermers Elevator Company 
against Walnut Grain Company, Caroline Kesler and Nellie Breed to 
recover the value of corn alleged to have been the property of the 
plaintiff which the defendants converted to their own use, The trial 
resulted in a judement in favor of the defendants which this court 
reversed and remanded the cause to the cirouit court of Whiteside 
county with difections to that court "to enter judgment in favor of the 
plaintiff for the value of the corn less two-fifths thereof being 
deducted for landlord's lion, with interest thereon from the first 
of September, 1934 until the entry date of the judgment, agsinst the 
defendants now appearing in the suit excepting the defendant, the 
Walnut Grain Company". Tampico Farmers Hlevator Company v. Walnut 


Grain Company, 300 Ill. App. 614. 
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While the cause was pending in this court Nellie Breed died 
and her death was suggested and after the cause was re-docketed in 
the circuit court Ralph Y. Breed, administrator of her estate, was 
substituted as a party defendant and on motion of the plaintiff for 
judgment pursuant to the mandate of this court, the trial court 
rendered a judgment in favor of the plaintiff and against Caroline 
Keeler and Ralph Y. Breed, Administrator as aforesaid, for $579.84 
and the plaintiff again briggs the record to this court for review. 

Appellant contends that the evidence upon the former hearing 
discloses that 2401 bushels of corn were involved in this litigation, 
that two-fifths thereof belonged to Caroline Keeler and Neliie Breed, 
that they sold all of it to the Walnut Grain Company for seventy cents 
per bushel and thet therefore under the mandate of this court the 
trial court should have rendered judgment in favor of appellant for 
$1008.42, being three-fifths of 2401 bushels of corn at seventy cents 
per bushel, together with interest thereon at five per cent from 
September 1, 1934 to September 29, 1939 (the date the judgment was 
rendered), amounting to $256.30 or a total of $1264.72. 

Appellees insist that the evidence upon the former hearing as 
shown by the former opinion of this court is that the Wainut Grain 
Company bought from Keeler and Breed 1101 busheB& of corn, that the 
value thereof at seventy cents per bushel was 9740.70, that two-fifths 
of that amount should be deducted leaving $462.42, upon which interest 
should be computed from September 1, 1934 to September 29th, 1939, 
amounting to $117.42 and that these two latter amounts aggregating 
$579.84 is the amount, according to the mandate of this court, for 
which appeliant was entitled to judgment and it is the amount of the 
judgment from which eppeilant prosecutes this appeal. 

The opinion in the former case discloses that appellant was a 


judgement creditor of Nels R. Rasmussen and had an execution issued 
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upon its judgment which was returned by the sheriff bearing the 
following endorsement: "On this 2lst day of December, 1933 by virtue 
of the within executicn I have levied upon all right, title and interest 
of Nels P. Rasmussen and to the following property: one small safe, 
shot gun, twelve head of cows, etc., eight hundred bushels of corn and 
all his interest in the corn * * * ", In commenting upon this levy 
we stated that the endorsement did not state that the eight hundred 
bushels of corn was located in a crib nor give the location of the 
corn, that no change of possession followed the execution sale and 
therefore the Walnut Grain Company was a purchaser for value. 

it also appears from the former opinion that the sale under this 
execution took place on March 12, 1934 on the Griffith farm where 
Nels R. Rassmussen lived and not on the MeBride farm where the corn 
was cribbed, that following the execution sale the corn was not moved 
but continued to reziain in the eribd on the Griffith farm, apparently 
in the possession of Leonard G. Rasmussen until August 31, 1934, 
when it was hauled from the crib to the elevator of the Walnut Grain 
Company which had purchased the corn from Keeler and Breed. The 
opinion further discloses that on March 5, 1934 Leonard G. Rasmussen, 
Caroline Keeler and Nellie Breed, as tenant and landlords, signed 
applications for Farm Warehouse Certificates, which were issued to 
them and the corn in this crib sealed and the warehouse certificates 
were indorsed to the Commodity Credit Corporation as collateral se- 
eurity for their corn producers' note for $1080.00. The opinion 
further states that at this execution sale on March 12, 1934 appellant 
bought 1101 bushels of corn subject to the landlord's lien of two- 
fifths thereof and the record discloses that this is just what 8. fF. 
Nelson, appellant's manager, testified. He further testified that 
he did not know how this amount was arrived at but that the sheriff 
stated at the sale that there was that much corn over on the MeBrigge 
place and that he (Nelson) purchased it for appellant for twenty-five 
cents per bushel which he testified was substantially market price, 
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taking into consideration the fact that the landlord's share had 
to be taken out and that the purchaser was obliged to deliver it. 
The return of the sheriff discloses that appellant purchased at the 
execution sale 1101 bushels of corn at twenty-five cents per bushel 
subject to landlord's and Government's liens, if any for $275.25. 

Counsel for appellant insist that the rights of the parties 
were fixed by the actual amount of the corn that was in this erib 
and not by the erroneous estimate of the sheriff and counsel argue 
thet the evidence upon the trial disclosed that on August 31, 1934, 
there was delivered to the Walnut Grain Company 2401 bushels and 24 
pounds of corn and that three-fifths of this amount, or 1440 3/5 
bushels were subject to sale under this execution and were actually 
sold. Our former opinion, however, does not so state. What it does 
say is that plaintiff (appeilant here) bought 1101 bushels of corn, 
whieh was on the MeBride farm, subject to the landlord's lien of two- 
fifths thereof, and that is not only what Mr. Nelson, the purchaser, 
testified he bought for appellant, but it is the amount the sheriff 
stated at the sale he was selling and is the amount the sheriff's 
return states he sold. What we held by our former opinion was that 
appellant was entitled to recover the value of the corn it purchased 
at this execution sale and the trial court in rendering judgment 
followed the mandate and the language of the former opinion. 

Under the authorities the only question presented for our deter- 
mination upon this appe&l is whether the judgment appealed from was 
so entered. Belding v. Belding, 281 Ill. App. 351. We think it was. 


fhe judgment will therefore be affirmed. 


JUDGMENT AFFIRLOED. 
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STATE OF ILLINOIS, } 
SS. 


SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 
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AT A TIRM OF THE APPELLATG COURT, 


Begun and held at Ottawa, on Tuesday, the 7th day of May, in 
the year of our Lord one thousand nine hundred and forty, 


within and for the Second District of the State of Illinois: 


Present -- The Hon. FRED G. "/OLF=, Presiding Justice 


Hon. BLAINE HUFFIVAN, Justice 


Hon, FRAWELIN 2. DOVE, Taapey Tey aw 
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BE IT REMEMBERED, that afterwards, to-wit: On MAY 15 1940 
the Opinion of the Court was filed in the Clerk's Office of 


said Court, in the words and figures following, viz: 
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CLARENCE A. ANQ#Rs-tirtsas ow right 
and as next friend for Mary g.oui 
Ander and Eleanor Lucillg 





VS. : 
. COURT OF DeKALB COUNTY. 
ISAAC W. GEORGE and WALTER YARLING, 


Appellants. 





DOVE, d. 

Clarence A, Ander, individually and as next friend for Mary 
Louise Ander and Eleanor Lucille Ander, his minor daughters, filed 
in the Circuit Court of DeKalb County on March 3, 1937 a complaint 
against Isaac W. George and Walter Yarling to recover damages in the 
sum of $25,000/00 for injuries to their persons and property and 
their means of support as provided in Sec. 135, Chap. 43 Ill. Rev. 
Stat. 1939, being the Dram Shop Act. The complaint consisted of 
three counts, two of which charged that the defendant Isaac W. 
George was the owner of certain described premises in the City of 
DeKalb, where intoxicating liquor was sold, that on March 5th, 1936 
the defendants owned, operated and conducted a tavern and retail 
liquor store on said premises in the City of DeKalb and on that day 
the defendants sold and gave intoxicating liquor to one Harrison 


Crooke and thereby caused in whole or in part his intoxication and 





eIOUIdII TO TAVOO ATALINGTA 
TOLATAIG CHOSE 





er Ga Yano? ytsuifet ‘ena 


<§ a GY YPOuMEAATO 
“0% basin? ¢xon es bas 
Pilionl tomeeli bue tebaA 





TIDORL wteP MONT TANTTA 


.YTUUOD ale qo TAVOD | | 
,OULGIAY SHRIAW bas TOMOTD .W QABT 


-adnelleqgsA 





a sh Lhe 
ret cet bao? den Be ‘bas yileublvibat ,obsA A cone mei) 


beltt etedsigves sonim nis eTObas offhorul ronsela bas ebnA 





taksiqnoo s Veer af doses £10 ‘Usawod dLeXot ‘te dro thwotk ode Cs 


ond at aogameh TovoOoet ot pak las¥ sotto! bus oysoed Ww ossal fenkeee 
bas wWredorg has asonzeg atess ot esisutat 10% 001,000 28% to mye 
vor £1 &h qed) REL .008 ni babivos ao trogque to ansom ‘xtent 
to betelamoo jaiatacnes oat? st0A gode. nerd edt gated ERE tte 
',W oneal dnabaoteh odd said Seguedo dotsw to owd ,atawoo souls 

to utto eit at au tuerq bed ixeaeb tikedzes to ‘tenwo hastd Baw pei 
o€et pide fowal’ s10 tedé blow Rew nowpht gatteolxotat eodtw Cisted 
, Listes bus amevad 8 beteutnoo base beteteqo: boawo etnabaeteb ont 
yeb tedd no bas disied to ytio ont ot cox inetq bise mo exote ‘somphe 
toalsisH eno o¢ soup ht gattsotxotnt ovsy bas bloa edanbaeteb edt 
bas nolisotxodat abd raEg ot to efx nt boauao veoned baa exioord 


ee Se et a 


that while he was so intoxicated he shot and wounded Emma Ander, 
from the effects of which she died three days thereafter. It was 
alleged that the said Emma Ander was the wife of Clarence A. Ander, 
the plaintiff and the mother of the other plaintiffs Mary Louise 
Ander and Hleanor lucille Ander. The third count charged that the 
defendants were each guilty of wanton, wilful and malicicus conduct 
in so selling the said Harrison Crooke intoxicating liquor, which 
caused his intoxication and that by reason thereof the plaintiffs 
are entitled to recover exemplary damages in addition to the 
actual damages they sustained. Both defendants appeared and filed 
answers denying the several allegations of the several counts 
other than the charge that Isaac W. George was the owner of the 
premises. 

Thereafter and on June 19th, 1939 the defendant Isaac W, 
George filed his motion for an order on the plaintiffs to join as 
parties defendant Fred L. McClean, Charles A. Noren, James R. 
McCabe and Ethel 1. Bliss. This motion was supported by an affi- 
davit of the defendant Isaac W. George and in it it is alleged that 
the said Harrison Crooke did, on March 5th, 1936, purchase alcholic 
liquor from the said Fred L. MeClean and James G. McCabe, who con- 
ducted teverns in the City of DeKalb and that said sales were made 
by said McClean and MeCabe to Crooke during the afternoon of March 
5th, 1936 and immediately prior to the shooting of Emma Ander. 

The affidavit further stated that Charles A. Noren was the owner of 
the building occupied as a tavern by Fred L. McClean and that he had 
knowledge that the said McClean conducted a tavern therein and sold 
alcholic liquor and had such knowledge a long time prior to March 
5th, 1936. That Ethel I. Bliss was, on Mareh 5th, 1936, and for a 
long time prior thereto the owner of the building where James R. 
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MeCabe conducted a tavern and she knowingly permitted him to 
conduct a tavern therein and knew that he sold alcholic liquor 
on her premises to persons applying for the same, FProm-the—toze= 


on OM Ch Ham 
PA Dentkcde-StP Tavs (that the —— 





sales of alcholic liquor made by McCabe and McClean to Crooke Be: « 
—_ 

related to the same subject matter or controversy as alleged t+ [por.Lip 

in the complaint and thevefere concluded that in order to a May 


complete determination of the subject matter or controversy in this 
suit that the said Fred L. McClean, Charles A. Noren, James R. 
MeCabe and Ethel 1, Bliss should be joined sem and made co-defend- 
ants with the present defendants, The motion requested that the 
court enter an order directing that a summons issue for the addition- 
al defendants, requiring them to appear at the next regular return 
day and that they be required to answer the complaint and that the 
court enter a further order requiring the plaintiffs to amend their 
complaint, making these parties additional parties defendant. On 
July 13, 1939 the Circuit Court denied this motion and on September 
lith, 1939 an amended motion setting forth practicaily the same 
facts was filed and a hearing was had and an order entered denying 
the same. From these orders the defendants Isaaé W. George and 
Walter Yarling have appealed. 

Counselfor appellants concede that under the former practice 
the trial court was without power or authority to enter an order 
requiring a plaintiff or plaintiffs to join additional defendants 
but insist that Section 148 and 149 of the present Civil Practice 
Act warranted such procedure. We have read counsel's brief and 


also the sections referred to and in our opinion they do not warrant 
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any such construction as counsel for appellants insist should be 
adopted. Section 148 provides, smong other things, that any per- 
son may be made a defendant, who either jointly, severally or in 
the alternative is alleged to have an interest in the controversy 
or in any part thereof or in the transaction or series of trans- 
actions out of which the same arose and Section 149 provides that 
where a complete determination of the controversy cannot be had 
without the presence of other parties, the court may direct them 
to be brought in and that where a person, not a party, has an 
interest or title which the judgment may effect, the court, on 


application, shall direct him to be made a party. Notwithstanding 


PA 


“ these provisions, we are clearly of the opinion that the plaintiffs, 
in the instant case, should have &@ right to control their own suit. 
This action is purely statutory which gives a right of action in 
favor of the members of the family who shall be injured in person, 
property or meats of support against any person or persons res- 
ponsible for such injury and provides that such persons so res-~ 
ponsible shall be liable “severally or jointly" for all damages 
sustained. The present statute is substantially a re-enactment 

of the Dram Shop Act of 1874 except where the words "intoxicating 
liquors" appear in the former act the words “alcholic liquors" 

are used in the present act and under the former act it was held 
that a defendant was liable for damages occasioned by his gift or 
Sale of intoxicating liquor whether the liquor so furnished caused 
the intoxication in whole or in part. It is a familiar law of 
torts that when one has received an actionable injury at the hands 
of two or more wrong doers, all, however, numerous, are severally 
liable to him for damages for such injury and a plaintiff has a 
right to sue them gointly or he may bring his action separately 
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against each for the damages sustained. Parmelee Company v. 
Wheelock, 224 Ill. 194. 

Counsel for appellants state that from the averments of the 
affidavit filed in support of their motion, it appears that James 
R, McCabe and Fred L. McClean sold intoxicating liquor to Crooke 
just before he shot and killed the wife and mother of appellees 
and therefore appellants feel that they, with the owners of the 
buildings which their taverns occupied, should be brought in as 
defendants and it is insisted by counsel for appellants that 
there cannot be a complete determination of this controversy with-~ 
out the presence of these additional parties and that appellants 
will be seriously handicapped in the trial of this cause if these 
additional parties are not brought into this suit as the evident 
purpose of the séction referred to of the Civil Practice Act, 
together with Sections 168 and 175 thereof is to adjust the rights 
between joint tort-feasors on an equitable basis and prevent the 
plaintiffs from imposing upon the two defendants who are appellants 
in this proceeding. 

In our opinion these four persons whom appellants desire 
appellees to sue are not interested in the subject matter of this 
suit. Under the authorities joint tort feasors may be sued jointly 
or severally. In Grewenig v. Am. Baking Co., 293 Ill. App. 604, 
this court said: "Ordinarily in tort actions against one defendant 
where the tort may have been committed by several, the defendant 
cannot plead the non-joinder of the others either in abatement or 
in bar, as the plaintiff has the right to sue any one or more joint 
tort feasors". If this is a correct enunciation of the law then 
it follows that the motion of appellants was properly overruled 
because if sustained the result would not be that a plaintiff has 
a right to sue any one or more joint tort feasors but that he must 


sue not only the ones he desires to sue but also all others whom 
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the defendant or defendants feel should also be joined with them 

as defendants. No suthority has been cited to sustain any such 
proposition. We have seen fit to discuss this question because 
counsel for appellees have filed briefs and not raised the question 
whether the order appealed from is a final order or not. We are 

ef the opinion it is not. 

In order to authorize an appeal there must be a final judgment 
which settles the rights of the parties in respect of the subject 
matter of the suit and conclude the parties until that judgment 
or order is reversed or set aside. The People v. Curtis, 341 Ill. 
628. There is no such final order or judgment found in this 
record. The denial of appellants' motion was final in the sense 
that the result of the court's ruling was thet appellants had no 
right to require appellees to amend their pleadings and bring in 
other defendants but the rights of the parties hereto, in respect 
of the subject matter of this litigation was not settled or con- 
Gluded by the ruling which the trial court made upon appellants’ 
motion. This suit, as instituted by the plaintiffs and agdinst 
the defendants whom the plaintiffs chose to sue, is now pending 
and undetermined in the Circuit Court of DeXalb County. The 


proper order for this court to make is to dismiss the appeal. 


APPEAL DISMISSED. 
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STATE OF ILLINOIS, 
SS. 
SECOND DISTRICT 


I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


AnpellateyC oumtayaita Oba were tise wemnee ees Deena EC VOL 


__in the year of our Lord one thousand nine 





hundred and thirty- 


Clerk of the Appellate Court 
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AT A THRM OF THE APPELLAT COURT, 


Begun and held at Ottawa, on Tuesday, the 7th day of May, in 
the year of our Lord one thousand nine hundred and forty, 


within and for the Second District of the State of Illinois: 


Present -- The Hon. FRED G. “/OLF#, Presiding Justice 
Hon, BLAINE HUFFIIAN, Justice 
Hon, FRANKLIN R. DOVE, Justice 


JUSTUS, ds JOHNSON, Clerk 
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#. J. VELTER, Sheriff eo i. U 
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BE IT REMEMBERED, that afterwards, to-wit: On MAY 15 1940 
the Opinion of the Court was filed in the Clerk's Office of 


Said Court, in the words and figures following, viz: 
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IN THE 
APPELLATE COURT OF ILLINOIS 


SECOND DISTRICT 










FRANK LANGE, ALBER? LA 
EDWARD LANGE and JURTIE 






APPEAL FROM THE CIRCUIT 





f COURT OF WHITESIDE COUNTY 
GEORGE EARL BRISTLE“ Admr., 
Estate Lewis Brist¥e, Dec'd., 


oa Appeilee. 





DOVE, d. 

Louisa Bristle died testate on April 21, 1920 leaving her 
husband Lewis Bristle and one daughter Olive Bristle her sur- 
viving. By her will dated July 22, 1919 she appointed Edwin B. 
Foreman and George Narl Bristle executors thereof. This will was 
duly admitteé to probate, the executors qualifiéd but the estate 
has never been closed. By the fourth clause of her will she gave, 
devised and bequeathed to her husband and daughter, to be equally 
divided between them as long as each shall live, the entire net 
income from all her property, real and personal, other than the 
household furniture and automobile which she bequeathed to her 
husband. At the death of either her husband or daughter, she 
directed that the entire income of her property should go to the 


survivor for and during his or her natural life. Her will further 
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provided that her husband, without givang any bond, should have 
full charge, care, custody and management of her real estate so 
long as her husband should live and so long as he should desire 
to have such care, custody and management thereof, The will 
further previded that her husband should keep her real estate 
rented, pay the taxes and insurance and directed him to make all 
necessary repairs and do all other matters and things that should 
be necessary in order that such real estate, together with the 
buildings, fences end equipment thereon shovld be maintained in 
good condition. That upon her husband's death or his refusal to 
continue to have charge and the management of the real estate that 
then her executor or executors should have the management thereof 
and shovld pay the taxes and insurance and keep up the buildings, 
fences and repairs so as to keep the real sstate, together with 
any buildings, fences and equipment thereon in good condition. 
By the fifth clause of her will she nominated and appointed Frank 
G. Hollinshead and Theodosia Hollinshead, husband and wife, 
trustees and guardian for her daughter Olive M. Bristle, who 
was then, so the will recited, in the Watertown State Hospital. 
She directed these trustees to look after her daughter whenever 
she was incompetent to act for herself and she directed that 
ome-half of the net income from her property should be paid over 
to these trustees at least annually and that they should hold, 
use and invest the same for the use and benefit of her said daugh= 
ter Olive or when she was legally competent to handle the same, 
the net income was to be turned over to her. The trustees were 
directed to use any and all the income which came to their hands 
for the benefit and comfort of Olive and directed that they should 
do everything beneficial for her. ‘The will then provided that if 
Ae 
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any money came into their hands not needed for her care, support 
or benefit that the same should be invested in good first class 
interest-bearing securities and that in the event there was any- 
thing remaining in their hands at the time of the death of Olive 
that it should be distributed as provided by a subsequent clause 
in the will. By the sixth clause of the will she provided that 
upon the death of her husband and daughter Olive, that then in 
the event her daughter had any children her surviving that all 
her property should become the property of such child or children 
and by the seventh clause of said will she provided that in the 
event her daughter died without any child or children her sur- 
viving thet then upon the death of the survivor of her said hus- 
band or daughter, her executors should convert all of her property 
into cash at public sale and after paying all costs and expenses 
in connection therewith should distribute thirty-six fiftieths 
of the balance to the appellants herein, nine-fiftieths to each, 
and of the remaining fourteen-fiftieths George Harl Bristle, one 
of her executors and a son of John Bristle, should receive five 
parts thereof, May Bristle Wilson, a daughter of John Bristle, 
should receive four parts thereof and the children of Lizzie 
Bristle Landis should receive the rem&ining five parts thereof. 
On August 16th, 1938 Frank Lange, Albert Lange, Edward Lange, 
and Martha Foreman, Brothers and sister respectively of the said 
Louisa Bristle, deceased, filed the instant complaint in the 
Cireuit Court of Whiteside County against George Earl Bristle, 
administrator of the estate of Lewis Bristle, deceased. The 
amended complaint set forth the foregoing facts and among other 
things alleged that at the time of her death Louisa Bristle was 
the owner of two hundred acres of productive land, which, upon 
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her death her husband, lewis Bristle, took charge of and continued 
to manage and control the same until the death of Olive M. Bristle, 
which oceurredé on July 24, 1937, that during this time he collected 
all the rents, income and profits therefrom and appropriated the 
same to his own use; that Olive M. Bristle was an incompetent 
person at the time of the death of her mother and continued so 
until her death, that she left no surviving husband or ehild or 
descendants of any child, thet Lewis Bristle neglected and failed 
to pay over to Frank G, Hollinshead and Theodosia Hollinshead, 

the trustees named in said will, or to anyone else for the use and 
benefit of Olive M. Bristle one-half of the nét proceeds of said 
real estate but retained the same for his own use and benefit and 
died on March 29, 193& without ever having made an accountings of 
the same to wabe trustees or to enyone else for the use and benefit 
of Olive M. Bristle; that the trustees named in said will never 
qualified or acted as trustees for Olive M, Bristle and never 
reccived any money whatever from Lewis Bristle; that Lewis Bristle 
took the management of said real estate with full knowledge that 
one-half of the net income therefrom was devised to his daughter 
Olive M. Bristle and knew that he was directed to pay over one- 
half of the net income from said estate to Frank C. Hollinshead 

and Theodosia Hollinshead as her trustees; that he never kept an 
accurate account of the monies received and paid out by him in the 
management of said real estate but appropriated sll of the proceeds 
to his own use. That by his failure to account for the same in the 
manner directed by the will of the said Louisa Bristle, he, the 
said Lewis Bristle, became enriched by his wrongful act and is 
chargeable as 2a trustee de son tort and his estate is liable to 
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account to the plaintiffs for their share of said net income, 
together with annual interest thereon. The complaint charged that 
the fair rental value of the lands was ©2,000.00 annually and that 
each of the plaintiffs is entitled to receive from the estate of 
Lewis Bristle nine-fiftieths of one-half of the total net income 
devived from said lends since the death of Louisa Bristle and 
prayed that an accounting may be stated by the defendant as ad- 
ministrator of the estate of Lewis Bristle and that the interest 
of the plaintiffs ih said fund may be declared and an order 
entered directing the defendant to pay, in due course of a@minis- 
tration, to the plaintiffs such amount as may be found to be due 
each of them. 

The defendant answered the amended complaint admitting some 
of the allegaticns thereof but denving that the fair rental value 
of the land wes 2,000.00 annually. The answer particularly set 
forth what Lewis Bristle did pursuant to the will of the testatrix. 
4mong other things the answer alleged that he paid the taxes and 
insurance amounting to 24,441.80, that he expended for necessary 
repairs and replacements 96,064.25, that he expended $1600.00 to 
an agent for handling the farm during the last eight years pre~ 
ceding his death, that during the years intervening between the 
death of LouimBristie and Lewis Bristle, the net income from the 
land amounted to 910,172.85 and that Lewis Bristle had expended 
an amount exceeding that sum; that after the death of Louisa and 
up to the time of the death of Olive he spent for the necessary 
and proper support and maintenance of Olive the sum of $11,490.00 
and that in addition to this amount he furnished her a home, cloth- 
ing, maintenance, medical supplies and doctor's services, for which 


he asked no credit. The answer set up laches upon the part of the 
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plaintiffs and denied that they were entitled to an accounting 

or to any relief whatever. After the issues were made up an 
order was entered referring the cause to the Master-In-Chancery, 
directing him to hear all the evidence offered on behalf of any 
of the parties upon the question of laches and as to the gross 
income realized by Lewis Bristle in his lifetime from the real 
estate involved, together with all evidence concerning any credits 
for operating expenses, maintenance, improvements, insurance 

and taxes claimed by the defendant as a eredit against such sross 
income, The order of reference also directed the master to pass 
upon the propriety of the expenditures upon the farm for which 
credit is claimed and to report to the court such evidence, to- 
gether with his conclusions thereon, stating to the court his 
findings as to gross receipts and proper credits and the net 
amount of rent from said real estate and the totel amount of ex- 
penditures which he finds from the evidence were made by Lewis 
Bristle on behalf of Olive Bristle. 

Upon the hearing before the master considerable evidence 
was taken and it was stipulated that the gross amount of rents 
received by Lewis Bristle was $27,224.00 and that the total amount 
expended by him for taxes was $3,931.80. From the evidence the 
master found that the following amounts were paid out by Lewis 
Bristle for operating expenses, maintenance, improvements, insur- 


ance and taxes, viz: 


"), Taxes $3931.80 
2. Insurance 612.72 
3. George Harl Bristle, Manager 1650.00 
4. Toilet 50.00 
5. Reshingling 130,00 
6. Pump repairs 30.00 
7. WMilkhouse repairs 50,00 
8. Pipe 100.00 
9. Corn Crib repairs 40.00 
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10. Limestone 600.00 


11, Granary repairs 30.00 
12. Posts 20.00 
13. Wiring for electricity 190.00 
14. Hog house, new 5609.00 
15. Chicken house, new 500.00 
16. Windmill, new 150.00 
17. Barn foundation and repair 260.00 
18. Painting buildings 900.00 
19. Cattle barn, new 1500.00 
20. Inside repairs to house 150.00 
2i. Garage, new 250,00 
22. Miscellaneous repairs to house 150.00 
23. Shed repair 50.00 
24. Fences, repairing and new ‘800.00 

Total expended 12,644.52 


The master further found that the abeve improvements, repairs, 
replacements and fencing have all remained upon the premises in- 
volved in this proceeding and that they are in reasonable amounts, 
that all of said expenditures were necessary, proper and reasonable 
and that defendant was entitled to credit therefor. The master 
further found thet the following amounts, paid out by Lewis Bristle 


for the care, support and maintenance of Clive M, Bristle, were 


"1, Funeral expenses $260.00 
2. irs. Gilbert, wages 1537.10 
3. Mrs. Gilbert, wages 1334625 
4. Hdna May Gilbert, wages 160.00 
5. Edna May Gilbert, wages 219.00 
6. Mrs. Best, wages 935.00 
7. Davenport sanitariun 1455.90 
8. Davenport sanitariun 220.00 
9. Yotthoff hone 704.00 

10. Wilgus Sanitarium 293.45 

11. Estimeted clothing for Olive i 

for 17 years 1000.00 
.12,. Estimated medicine for Olive 
for said time 100.00 


13. Chiropractic treatments while 
living outside Sanitarium, 
estimated 200.00 
Total 6, . nm 
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The master further found that for the period of seventeen years 
Olive Bristle was incompetent, that her father, Lewis Bristle, 
furnished her clothing, necessary wearing apparel and toilet 
articles and that a reasonable estimate of such expenditures 
would be the above sum of $1,000.00 for said period; that he 
also furnished her with necessary medical assistance and that a 
reasonable estimate cof such expenditures would be the above sum 
of $100.00 for said period. 

From the foregoing findings the master made the following 
recapitulation, viz: 


Defendant charged with one-half of the | 
gress rents collected or . ... . + $13,612.00 


Defendant entitled to the following 
credits, viz: 
One-half of Dickie s and maintenance 
ef farm .. » « $6,322.26 
Amount expended for “the eare 
and maintenance of Glive . 8,405.80 
Amount overpaid by Lewis tana 


~) 
- 





fo this report the defendant filed numerous objections 
complaining that the mastsr had failed to allow him certain items 
of eredit aggregating a considerable sum and the plaintiffs aiso 
filed numkerous objections, all of which were overruled, ‘These 
several objections were ordered to stand as exceptions to the 
Master's report and upon a hearing before the chaneellor all 
exceptions to the master's report were overruhed and the report 
of the master was approved and a decree rendered in aceo#dance 
therewith finding that there is nothing due the plaintiffs from 
the defendant and dismissing the complaint at the costs of the 


plaintiffs, To reverse this decree this appeal has been prosecuted. 
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Appellants contend that the evidence discloses that Lewis 
Bristle appropriated the entire income from this land to hiw own 
use, that he ignored the provisions of the will of his wife, did 
not recognize it as having any bindings force and never tried or 
attempted to carry out its provisions. Appellants also insist 
that the evidence discloses that Lewis Bristle beeame incapacitated 
to personally manage the farm in 1929 and that his employment of 
George Harl Bristle to look after it for him was a usurpation of 
authority which under the will belonged to ancther and that all of 
the acts of Lewis Bristle after he became unable to personally 
look after the farm and the acts of his agent @eorge Earl Bristle 
were in fact the acts of trespassers and they are liable as such 
ané the defendent was not entitled to any credit for the ambunt 
he paid George Barl Bristle in managing the farm during this 
period of time. It is also insisted by counsel that the court 
erred in ailowing the defendant any credit for building the cattle 
barn, rebuilding the chicken house, hog house or in making other 
improvements. We do not think there is any merit in any of these 
contentions. The evidence is that Olive Bristle was an incompetent 
personqand had been for many years and was an inmate of the Water- 
town hospital, subsequently known as the East-Moline Hospital for 
many years. She was paroled at various times at the request of 
her father but always had to be returned and when she re-entered 
on November 15, 1929 she remained there until her death on July 
24, 1937. She was the only child of Louisa and Lewis Bristle, 
who were financially well to do. Counsel for appellants in thir 
argument state that Lewis Bristle, the father, spent a large sum 
of money on his daughter, that he was a man of wealth and left an 
estate of more than sixty thousand dollars, that it was commendable 
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of him to spend his own money for the support of his daughter but 
he had no right to spend any part of the one-half of the net in- 
come from this land because the will of his wife directed him to 
pay that sum over to iir. and Mrs. Hollinshead eas trustees. The 
controlling thought, as evidenced by the will of Louisa Bristle, 
was the cere, comfort and welfare of her unfortunate daughter. 
She was to have the benefit of one-half the net income while her 
father lived and all if she survived him, The corpus of the estate 
was to be preserved for her child or children if she left any. Under 
the express provisions of the will the father of Clive was directed 
to teke charge of the farm of the testatrix and keep the buildings, 
fences and equipment thereon in good condition and it was her 
desire that he without giving bond should manage the farm and re- 
tain one-half of the net proceeds for his own use and the re- 
maining one-half of the net proceeds should be paid over to the 
trustees and guardian of their daughter for her own use and benefit. 
The allegation of the complaint is that Lewis Bristle appropriated 
all the income from the farm to his own use, that he became en- 
riched by his wrongful acts, that he did not expend any part of 

ie income from the farm for the use and benefit of his davehter 
Olive. ‘These allegations are not sustained by the evidence. The 
record discloses Lewis expended more then one-half of the net in- 
come from this farm for the use and benefit of his daughter. It 
is true that the father expended it direet and did not pay it over 
to Mr. and Mrs. Hollinshead. Of this we do not believe the plain- 
tiffs are in any position to complain from all the evidence found 
in this record. They knew the terms and provisions of the will 
of Louisa Bristle and the manner in which Louis Bristle was carry- 
ing out those previsions and they acquiesced therein. 
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The questions involved herein are purely questions of fact. 
We have read all of the evidence found in this record. It not 
only supports the findings of the master but his findings are the 


only findings that could be made consistent with the undisputed 


and uncontradicted testimony of the several witnesses who testified. 


The only conclusion that ean be arrived at consistent with the 


evidence is that Lewis Sristle, aeting in good faith, expended 
the sums so found by the master for the support, maintenance and 
care of his incompetent davghter and in maintaining and improving 
the farm involved in this proceeding, all in accordance with the 
wishes of his deceased wife Louisa Bristle as expressed in her 
will, In additien the evidence discloses that he expended a 
considerabie sum cf his own money for these same purposes. 

The evidence is that Mr. and Mre, Hollinshead never accepted 
the trust and neither they nor the plaintiffs ever made any ob- 
jection to the way in which Lewis Bristie was handling the farm 
or caring for his daughter. 

in this case the Master~in-Chancery saw end heard the wit- 
nesses testify. It was his province to determine the facts and 
his conclusions have been approved by the Chancellor. This court 
is therefore not justified in disturbing these BinBings unless 
from a review of the record we conclude the findings are against 
the weight of the evidence. Brainard v. Brainard, 373 Til. 459. 
In our opinion the evidence supports the decree, which is in con- 
formity with equity and justice and it will therefore be affirmed. 


DECREE AFFIRMED. 
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STATE OF ILLINOIS, 

SECOND DISTRICT fs I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa, this day of 





_in the year of our Lord one thousand nine 





hundred and thirty- 


Clerk of the Appellate Court 
(73947) E307 
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